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Current Topics. 


Hilary Term. 


AtTHoueH Hi.ary Term is now half way through, no trial 
of striking interest has yet emerged from the courts. There 
is a general agreement that it has been a “ dull term.” Possibly 
this is partly a matter of personality. The retirement of 
Lord Darin has removed a judge who somehow succeeded 
in lending an interest of his own to every case that came 
before him, and while he was on the bench his court seemed full 
of interesting cases. Some people, indeed, rather imagined 
that he took pains to secure for himself the trial of unusual 
cases ; but this is probably an illusion similar to that of the 


countryman who, after a week spent hanging about the courts, | 


said: “I don’t think it at all remarkable that Mr. Erskine 
always seems to win; he gets always the better case of the 
two!” 


Just at the present moment it is not easy to say on whom this 
special réle will next fall. 


The Admiralty Court: Proposed New Judge. 
AMONGST LEGISLATIVE proposals at present before the 


Houses of Parliament there is the Administration of Justice 
‘Bill, which the Lord Chancellor introduced into the House of 


Lords on the 11th of February. Amongst its proposals is 


included one for the appointment of a second puisne judge 


in the Probate, Divorce and Admiralty Division. The | 


‘Memorandum gives as the object of this proposal the relief 
‘of the great congestion of business which in recent years has 
‘Accumulated in this court ; but possibly the need of additional 
“assistance in the Divorce court is equally great. For at least 
~& score of years the Divorce Court has been dependent for its 


ordinary “despatch of every-day routine business on the 


| 
| assistance of a common law judge lent by the King’s Bench 
| Division. Sometimes a succession of King’s Bench judges 
have been lent, each for a short time, and every now and then 
this earlier practice is repeated. But gradually the system 
has come into working under which the judge lent becomes for 
all intents and purposes an unofficial puisne of the court, 
and he is only absent occasionally when sent on circuit or 
wanted to do special work in his own division. This was the 
case with the late Mr. Justice BucKNILL, and, of course, 
much the same can be said of Mr. Justice HoRRIDGE’s position 
during the last dozen years. Such an arrangement had its 
advantages in days when heavy work in the division was an 


| occasional thing; but now divorce legislation has rendered 


that happy state of affairs quite a thing of the past. Obviously 
the time has come when an additional judge properly accredited 


| to the division is required. 
t It is curious how there is nearly always some one | 
judge whose individuality attracts attention te his court. | 
Mr. Justice Hawkins, Lord Russei. or KitLoweEn, and Lord | 
Darin have all possessed this rare and refreshing gift. | 


Assize Towns: The Proposed Alterations. 

PERHAPS, HOWEVER, the most controversial clause in the 
Administration of Justice Bill is clause 2. This gives power to 
the Lord Chief Justice, with the concurrence of the Lord 
Chancellor, to dispense, on the occasion of any particular 
circuit, with the holding of Assizes at any place where there 
is no substantial amount of business. It does not authorize, 
however, the permanent abolition of any Assize Town. But 
probably, where it is thought expedient to close down the 
holding of Assizes at certain towns of minor importance, this 
object could be brought about in practice by the habitual 
exercise on circuit after circuit of the power to suspend the 
Assize during that one circuit. The pros and cons for abolition 
or restriction of Assize facilities are well known. Assizes are 
expensive ; they require the presence of large numbers of 
important business men on the Grand Juries; they take up 

| time in trying cases most of which might very well be com- 
mitted to Quarter Sessions. On the other hand, the possession 
of an Assize court keeps up the prestige of many old and once 
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famous towns now left behind in the industrial race for wealth 
and population ; it gives employment to hotel-keepers ; it 
accustoms the average dweller in the provinces to the presence 
of judges and barristers; and the perambulations of the 
King’s Bench Judges are said to inspire special confidence in 
the administration of justice. Possibly the last element is 
exaggerated ; but “scarlet and ermine ”’ are still potent forces 
on the minds of the average layman and still more of the 
average laywoman. The hasty abolition of Assize towns on 
the score of economy might do harm in many unseen ways. 
On the whole the proposal in the Bill seems a very reasonable 
compromise. 


Trial by Jury: A Restoration. 


Amonest THE proposals of the Bill is one which is of 
interest to the Law Society in view of the very interesting 
debate on the subject which took place at the recent special 
general meeting in the Society’s Hall. Itis proposed to restore 
the right of trial by jury to the position which it enjoyed 
before the Juries Act, 1918; in other words, the matter is left 
to be dealt with by Rules of Court. During the war, of course, 
for excellent reasons trial by jury was very much restricted in 
civil cases, and it only partially escaped those restrictions after 
the conclusion of peace. Public opinion is at present in a very 
fluid state about the whole question. And among lawyers, we 
believe, the flux is quite as great as it is elsewhere. The 
advantage of having these matters disposed of by Rules of 
Court is that the Rules Committee represents, directly or 
indirectly, the whole legal profession: judges, counsel, and 
solicitors. Therefore the objects provided for by the Rules are 
usually a compromise between the somewhat different stand- 
points of the three different categories of lawyers just 
enumerated. Judges nearly always want non-jury trials, 
although there are exceptions. Lord RusseLt or KiLLowEN 
had a great preference for the jury; according to the late 
Henry Dicey, he once told the latter that if he only knew 
His Majesty’s judges as well as Lord Russe.t knew his 
judicial colleagues he would not be so keen on getting rid of 
juries. Common law counsel are generally pro-jury, chancery 
side men anti-jury. The division of opinion amongst solicitors 


is not so casy to gauge. 
The Maximum Strength of the King’s Bench. 


YeT ANOTHER proposal of the bill is the amendment by 
cl. 5, s-s. (3) of the provisions in the Supreme Court of 
Judicature Act, 1910, fixing the maximum number of puisne 
judges to the King’s Bench Division. This was fixed at 
fifteen, with an extension to seventeen upon an Address in 
both Houses of Parliament authorising the appointment of 
the two additional judges, or one only, on the ground of 
urgency. That restriction has proved in practice a very 
great nuisance. Members of the House of Commons do not 
greatly love either lawyers or judges, and are always jealously 
suspicious of attempts to increase the number of the latter ; 
they rather look upor it as an effort of eminent King’s Counsel 
to create well-paid and dignified appointments for themselves 
at the public expense. This unworthy and indeed absurd 
suspicion is much more widely spread in all political parties 
than most lawyers unacquainted with the personal atmosphere 
of the House of Commons probably suppose. It is indeed so 
marked that the law-officers find it very unpleasant to suggest 
such an address even when they feel it to be urgently needed. 
They fear at the worst a possible snub in the rejection or 
obstruction of the measure and, at the best, a good deal of 
sneering and unkindly criticism. Consequently, arrears accumu- 
late while Attorney-Generals hesitate to go down to the House 
and face these sneers. The proposed amendment, however, 
does not by any means completely remove this obstacle. 
All it does is to provide that such an address, once carried, 
shall continue to operate for a twelvemonth during which the 
number may be kept up to seventeen, as vacancies arise, 





without the necessity of another address. It seems not im- 
possible that the address may thus become an annual routine 
measure, brought in at the beginning of each year, as a matter 
of ordinary course, by the Attorney-General of the day. 


Consolidation of the Judicature Acts. 


AMONGST THE proposals of the bill there are some mixed 
administrative provisions which we have just space to mention 
very briefly. These include the arrangements for the Supreme 
Court Officers and the removal of anomalies in the Judicature 
Acts, preparatory to the introduction of the proposed bill for 
the consolidation of these Acts. There can be no doubt 
that the cumbrous form of the legislation embodied in the 
Judicature Act, 1873, and the various amending Acts, is a 
very great obstacle in the way of the practitioner who tries 
to master their effect. A consolidation statute, in substance 
a Code of Administration for the Supreme Court, would 
simplify very much the task of those learned lawyers who 
compile the Appendices of statutes to the Annual and Yearly 
High Court Practices ; it would also lighten the labours of the 
law student who has to satisfy the examiners that he has some 
decent knowledge of these Acts. Very likely the enactment 
of such a code would lead automatically to a revision and 
perhaps a rearrangement of the Orders and Rules. Here, 
however, practical considerations suggest a serious obstacle 
to the operation of pure logic. The Orders and Rules as now 
numbered and arranged have been the subject of constant 
judicial interpretation embodied in decided cases; hasty 
interference with that numbering and arrangement might 
cause an immense amount of unnecessary confusion. 


Workmen’s Compensation: Preferential Payments. 


Tue Court or Aprgat has just upheld Mr. Justice ToMLIN’s 
decision of last year in In Re Snowdown Colliery Limited, 
Times, 17th inst. Here, it will be recollected, a number of 
workmen employed by a colliery company and in receipt of 
weekly payments in respect of disablement awarded under 
the Workmen’s Compensation Acts, had put in a claim for 
preferential payment on the winding up of the company. 
Under s. 107 of the Companies. (Consolidation) Act, 1908, 
and s. 5 (3) of the Workmen’s Compensation Act, 1906, on 
the bankruptcy or insolvency of an employer, each compensa- 
tion-receiving workman was entitled to a preferential payment, 
not exceeding £100, in respect of the capital value as assessed 
under the Act, of the weekly payments to him. But the 
Workmen’s Compensation Act, 1923, s. 19 (2), removed this 
limit ef £100. That Act came into force on Ist January, 
1924. The workmen in question were already receiving 
their awarded weekly payments in October, 1923, when the 
receiver, in a debenture-holder’s action was appointed ; 
therefore, but for the later Act, their right of preference would 
have been limited to £100. Had their rights accrued after Ist 
January, 1924, on the other hand, this limit would have been 
removed. The question, therefore, arises whether the removal 
of the limit is prospective merely or is also retrospective ; it 
is only in the latter case that the claimants would be entitled 
to more than £100. Of course, the presumption is always 
against retrospective operation of a statute in the absence 
of an express provision or of necessary implication to the 
contrary ; but there are some exceptions to this presumption, 
although they have never been very exactly defined. The 
general rule has been lucidly and emphatically stated by 
Sir Georce JEssEL, in a familiar passage in In Re Joseph 
Suche & Co., [td., 1 Ch. D, 48, which is in these terms :— 
‘ T so decide because it is a general rule that when the Legisla- 
ture alters the rights of parties by taking away or conferring 
any right of action, its enactments, unless in express terms 
they apply to pending actions, do not affect them.” Mr. 
Justice WricHr, in the case of In Re Waverley, 1898, 1 Ch. 699, 
followed this decision of the great Master of the Rolls who 
expressed himself in these trenchant terms, and applied it to 
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the Preferential Payments in Bankruptcy Act, 1897. The 
Court of Appeal has now adopted the same rule in the constitu- 
tion of the Workmen’s Compensation Acts, and has declined to 
treat the enactment removing limits of preference as 
retrospective. 


Conspiracy by Acquiescence. 

THE GROWING tendency of our criminal jurisprudence, to 
push the offence of conspiracy to an extent which only a 
generation ago would have seemed out of the question, is well 
illustrated by the recent criminal appeal in Rex v. Selkirk, 
Times, 17th inst. Here a clever woman had induced a bank 
manager to allow her an overdraft without adequate security ; 
she alleged that she had pictures and an interest in her father’s 
estate which were very valuable. After discovering her story 
to be largely mythical—so the jury evidently held proved— 
the manager went on allowing these overdrafts, and they 
eventually extended to the huge sum of £5,350. According to 
the rules of his bank (Barciays) overdrafts exceeding £20( 
cannot be given by the managers of local branches without 
obtaining the permission of higher bank authorities; more- 
over they must be entered in certain special books. The 
manager did two improper things: first, he permitted the 
overdrafts without authority ; secondly, he did not enter them 
in the books required by the bank regulations. Of course, in 
themselves, neither of those improper steps is criminal. The 
first is merely the ultra vires act of an agent; the second is 
merely negligence in the performance of a contractual duty. 
Indeed, the jury acquitted him on charges in the indictment 
alleging the falsification of books; omission is not per se 
falsification. But they convicted him of conspiracy with the 
woman and with aiding and abetting her to get credit by 
fraud. The “ overt acts” constituting the conspiracy seem 
here to have been (1) his sanction of the overdrafts, and 
(2) his omission of the entries. These latter omissions in fact 
were the machinery which prevented the frauds from being 
detected by the bank inspectors and supervisors; but it is 
not so easy to see how they were machinery which enabled 
them to take place. Such technical obstacles in the way of 
establishing all the detailed steps necessary to support a 
charge of conspiracy would probably have been fatal thirty 
years ago. But this crime has undergone of late much judicial 
expansion, and the Court of Criminal Appeal upheld the 
conviction. 


Imprisonment for Debt. 


His Honour Jupce Parry has been contributing to the 
weekly press an interesting article on “ Imprisonment for 
Debt.” Without concurring in all his honour’s views it is 
possible to agree that this form of civil execution is sometimes 
very much abused. The practical justification for such a 
drastic remedy, of course, is perfectly simple. There are, 
unfortunately, many persons of an unconscientious and 
unscrupulous type who never will pay their debts except under 
compulsion. If they have no goods to seize in execution they 
are prepared cheerfully to evade their obligations altogether. 
Nay, more, there are even a few persons, perhaps not a great 
number, who deliberately settle their property under a 
marriage settlement with a covenant to settle after-acquired 
property, with a view of using this device to protect all their 
savings from possible seizure by creditors. Such persons will 
only pay up if a commitment order is made against them. 
And, provided proof of means is real, not a sham, there is no 
objection to the enforcement of payment by the pressure of 
such an order. But, unfortunately, the remedy is a good deal 
abused in practice. Some judges, both in the High Court and 
in the County Court, are readily persuaded that a debtor 
has means if they disapprove of the conduct on his part which 
led up to the debt. A sort of sub-conscious desire to penalize 
him for conduct disapproved influences the court into being 
very easily convinced that the miscreant has means: no 





doubt the bias is quite unintentional, but it is there all the 
same. Again, in other cases, if the debtor has wealthy 
relatives who are supporting him, an unconscious desire to put 
pressure on those relatives to pay his debts may sometimes 
have its effect on the mind of a judge. And the net result is 
that many persons who really have no means to pay are 
detained in prison for not inconsiderable periods of time until 
the creditor gives up hopes of screwing his money out of 
these friends. 


Legal Appointments in the Colonial Service. 


A LEARNED correspondent has invited our opinion upon a 
point which he says is causing some feeling of unfairness 
amongst young solicitors. In the Crown Colonies there exist 
a large number of legal appointments, as judges, law-officers, 
and magistrates, which are filled in two different ways, partly 
by appointment of local legal practitioners in the colony 
concerned and partly by appointment from England. The 
practice of the Colonial Office, says our correspondent, is to 
nominate for these appointments, so far as they are filled 
from home, only members of the Bar. This, he says, is the 
case even where in the particular colony, for example in most 
of the West Indian and Eastern Asiatic colonies or protector- 
ates, the local profession knows of no distinction between the 
two branches of the profession. Even in such case, our 
correspondent asserts, it is an unheard of thing to appoint a 
solicitor, however brilliant his academic career or high his 
professional qualifications. We have no complete knowledge 
of the relevant facts, and, in particular, such investigation as 
we have made has not enabled us to ascertain whether any 
statute or Order in Council or Regulation for the Colonial 
Service expressly, or by necessary implication, forbids the 
appointment of suitable solicitors in such cases. We have not 
found anything which seems to bear this construction ; but in 
such matters it is difficult to prove a negative or to be sure 
that one has exhausted all the available material in one’s 
search. If, however, the advisers of the Colonial Office are 
bound by any prohibition upon the appointment of solicitors 
to office in Crown Colonies which do not distinguish the two 
branches of the profession, clearly such legislative or adminis- 
trative inhibition should be removed. If the Colonial Office 
is not so bound, then clearly it ought to receive with an open 
mind applications for colonial employment in such capacities 
of suitable solicitors. We understand, indeed, that appoint- 
ments such as Registrars are in fact given largely, but by no 
means exclusively, to solicitors in the Crown Colonies generally. 
That fact, of course, must be considered in its bearing on the 
alleged monopoly of the Bar. 


Peeresses and the Lords. 


Lavy Astor HAs just introduced into Parliament a bill 
styled the Parliament (Qualification of Peeresses) Bill. This 
provides that a woman who is the holder in her own right of 
any peerage, other than a peerage of Scotland or Ireland, and 
who is subject to no common law or statutory disqualification 
of any other kind (e.g., infancy) shall be entitled to receive a 
writ of summons to Parliament and to sit and vote in the 
House of Lords. The discrimination against Scots and Irish 
peeresses look like “‘ another injustice to Ireland,” but, of 
course, is explained by the fact that such peerages do pot in 
themselves confer a seat as of right in the House of Lords. 
They confer only a right to vote on the election of the Scots 
and Jrish Representative Peers; and this right the bill 
proposes to confer on Scots and Irish holders of Peerages who 
happen to be women. It will be recollected that the Privileges 
Committee of the Lords, in rejecting Lady Ruonppa’s claim, 
did so partially on the ground that the letters patent of her 
father’s peerage, in the words creating the entail, did not 
expressly confer on her a right to sit in the House of Lords. 
The bill, accordingly, proposes that the right to sit shall be 
independent of any such omission of enabling words. 
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The Economic Group in Legal 
History. 


Il.—Tue Mepiavat GuILps. 

When Western Europe had completely emerged from the 
chaos of the Teutonic invasions which shattered the Roman 
Empire, we find two very clear economic organs at work. 
In the earlier part of the period, when agriculture was the 
chief work, the manor was the predominant economic group. 
It was never in the eyes of the lawyers a corporate body ; for 
it was very late in legal history that the idea of a personarum 
universitas was grasped (PoLLock and Mair.anp, “ History of 
English Law,” I, 486 et seqg.; Soum’s “ Institutes of Roman 
Law,” pp. 195 et seq.). The other economic unit of the Middle 
Ages was the Guild. It began its career very vaguely. There 
were merchant and craft guilds (just as there were boroughs) 
long before they were recognised by royal or feudal charters. 
The Guild-Merchant was the dominant trading unit of the 
twelfth and thirteenth centuries in England. Out of 160 
boroughs represented in the Parliaments of Edward I, ninety- 
two certainly had merchant-guilds (AsHiEy, Econ. Hist. 172). 
Gross ((ild-Merchant, 45) defines the legal position of these 
groups as being“ clearly a concession of the exclusive rights of 
trading within a borough. The gild was the department of 
the town administration whose duty it was to maintain and 
regulate the town monopoly.” ; 

As manufactures gradually increased, a new economic unit 
grew up to express the new producing crafts; and the 
era of the craft guilds began. The Craft Guild was 
at first a body of producers, not merchants. Its object was 
to meet together to draw up and enforce common rules for the 
regulation of its craft, rules which would help to maintain 
a high standard of work and a high standard of prosperity for 
the guildsmen. It is perhaps not unduly cynical to say 
that there was a tendency for the latter object to be considered 
of the greater importance. Nevertheless, during their prime, 
the laws of the Craft Guilds were the most substantial (and, on 
the whole, very beneficial) economic facts in medieval industry. 

It is most important to grasp the fact that the members of a 
guild did not work together in a common workshop, or as 
partners. They pursued their individual businesses and made 
their individual profits or losses. The guild only laid down the 
common rules which were to be obeyed by all alike. There 
must not be any infringement of the lawsof honest efficient work ; 
one member must not undercut another by cheap materials, or 
using too many unskilled and unpaid apprentices, and so on. 

These guilds appear to have been recognised by the public 
authorities, and gradually the greater guilds received Royal 
Charters. Certainly by the fourteenth century they were well 
established as the chief controlling units of industry. In the 
opinion of Brentano, they had absolute and independent 
control over their respective trades. But Professor ASHLEY 
writes: “‘ A truer statement would seem to be this: the town 
magistrates were recognised as havinga vague but real authority 
over the guilds, enabling them, if they pleased, to issue 
ordinances binding upon any craft ; but most of the statutes 
were really drawn up by the craftsmen themselves, and the 
approval of the magistrates was granted as a matter of course.”’ 
(Econ. Hist. 1, 85). The late Professor CunNiNGHAM (Trans. 
R. Hist. Soc., N.S. 7, 109, et seg.) considered that ‘the 
formation of new industrial guilds with coercive powers was a 
perfectly ordinary occurrence in most English towns,” in the 
fourteenth century, without any external authorisation being 
considered necessary ; but after the middle of the sixteenth 
century such bodies required a Royal Charter. 

In brief summary, the trade and industry of the Middle 
Ages, in Western Europe, was mainly in the hands of corporate 
or quasi-corporate bodies, which regulated their respective 
trades, as expert administrators, under the tacit and, later, 
the express sanction of the State. G. R. Stirtina TAYLOR. 


(To be continued.) 





Malfeasance, Misfeasance and 
Nonfeasance. 


I.—TunEe DocrrinE oF NONFEASANCE. 


Tue student of English Legal History finds on the very 
threshold of his studies a curious problem of which no jurist 
with whose writings we are cognisant has offered any very 
satisfactory solution. Common Law, beyond any reasonable 
doubt, distinguished between three different categories of 
the same wrong, namely, breach of duty towards one’s neigh- 
bour. The three categories are Malfeasance, Misfeasance, 
and Nonfeasance: they are here arranged in a descending 
scale of wrongfulness. Malfeasance meant an active and 
malicious injury towards one’s neighbour, or at any rate, one 
committed under circumstances which discloses either an 
express intention or a presumed intention to injure him. 
Trespass, Defamation, Trover are obvious examples. Mis- 


feasance meant the wrongful performance of a duty owed to 


another, e.g., the negligence of a bailee or of any other person 
who had undertaken a duty and performed it improperly 
or carelessly, so that the obligee was damnified. Nonfeasance 
meant mere omission to perform a duty admitted owed, ¢.g., 
omission to pay a debt or to carry out a contract. 

Now, there is hardly any fact of legal history better known 
than that there has beena progressive movement of the Common 
Law, reinforced often by Statute and by Equity, in the direction 
of rendering each of those three forms of unconscientious 
conduct legally actionable. Malfeasance was originally only 
penalized when it was criminal, and then it was penalized 
by criminal, not civil, sanctions. Gradually the rule grew 
up that where a subject was the victim of special damage, as 
the result of a crime, there were two remedies against the 
wrongdoer: the Crown could subject him to a criminal 
indictment or information, and the victim could sue him to 
recover special damages. By stages this principle was 
extended until every form of Malfeasance, whether criminal 
or not, became actionable at the suit of the injured party. 
But even then certain anomalous cases survived in which an 
injured person cannot both sue and prosecute, e.g., for a 
common assault or a trespass which occasions damage. 
These, however, are nearly always examples of wrongs which 
were not originally crimes as well. As they entered the 
criminal category, being placed there in order to secure better 
enforcement of an important duty, they were still treated as 
rather wrongs to the individual, punishable criminally for 
reasons of convenience, than injuries to the State, therefore 
the prosecutor was compelled to elect between his civil and 
his criminal remedies. 

The extension of civil liability (except in some cases, 
e.g., manslaughter) to acts of Misfeasance followed much 
more slowly. It did follow, however, in due course. The 
courts, so far as we can now trace their actions, seem to have 
adopted a sort of legal fiction; they seem to have treated 
negligent performance of a duty which the defendant has 
undertaken, as being a wilful and intentional act on his part. 
The bailee who undertook to drive one or to take care of one’s 
chattels, and did so in such a negligent manner in either case 
that injury resulted, was presumed to have intended the 
injury on the simple principle that ‘‘ everyone is presumed to 
intend the natural and probable consequences of his acts.” 
At any rate, at quite an early date the principle of liability 
for Misfeasance got accepted, and such actions as trespass on 
the case, which still covers negligence, nuisance, malicious inter- 
ference with others, and a host of torts (including torts arising 
out of breach of contract), were devised for the purpose oi 
making Misfeasance answerable in the courts. DETINUE is 
to TROVER what Case is to Trespass, i.e., it is a form of Misfeas- 
ance not of Malfeasance, in which category come TROVER and 
Trespass. For the detainor is a bailee in lawful possession of 








the 
an 
aga 
as 
for 
Mi 
to ¢ 
juri 
In 
A i 
Im 
Ex) 


if 
acti 
Pon 
in f 
con! 
may 


p 


Ol 


ta. 

Ne 
slow] 
or al 
Tort. 
is ev 
two ¢ 
and 
for t 
belor 
actio 
Assu 


Th 
painf 
actio. 
Nonf. 
of TR 
inan 
Was 1 
statu 
any r 
land 
waste 
Misfe 
this ; 
tenan 
remec 
Abrid 
532 ; 
In the 


very 
urist 
very 
able 
s of 
‘igh- 
wnce, 
ding 
and 
one 
- an 
him. 
Mis- 
d to 
rson 
erly 
ance 
€.9., 
own 
mon 
‘tion 
ious 
only 
lized 
prew 
e, as 

the 
1inal 
m to 
was 
Linal 
urty. 
h an 
or a 
lage. 
hich 

the 
etter 
d as 
- for 
efore 
and 


ases, 
nuch 
The 
have 
ated 

has 
part. 
one’s 
case 

the 
od to 
cts.” 
vility 
$$ On 
nter- 
ising 
se ol 
JE is 
feas- 
and 
yn of 








Feb, 21, 1925 


THE SOLICITORS’ JOURNAL & WEEKLYg REPORTER. 


[Vol. 69] 359 








the goods he detains, and therefore cannot be guilty of Malfeas- 
ance, like the converter of another’s chattels to his own use, 
against whom lay the action of Trover; but he is guilty of 
a sort of “implied Malfeasance,” and therefore is actionable 
for Misfeasance. Indeed, the relationships of Malfeasance, 
Misfeasance and Nonfeasance to one another are analogous 
to a very common scale of relationship familiar in our modern 
jurisprudence : they may be regarded as Express Malfeasance, 
Implied Malfeasance, and Constructive Malfeasance respectively. 
A similar distinction, of course, exists between Express, 
Implied, and Constructive Contracts; and also between 
Express, Implied, and Constructive Trusts. 


11.—-Tue Five Tyres or NoNFEASANCE. 

It was only at a much later stage that Nonfeasance became 
actionable, and then only in a variety of roundabout ways : 
Pomfret vy. Ricroft, 1669, 1 Wm. Saunders, 557. There are, 
in fact, three kinds of Nonfeasance ; one sounds in tort, one in 
contract, and one only in equity. For Nonfeasance, obviously, 
may logically arise in one of the five following modes :— 

(1) Non-performance of some duty arising out of the 
possession of property, e.g. ; 
(a) Permissive waste by a tenant; 
(6) Nuisance by suffering one’s property to injure a 
neigh bour’s ; 
(c) Escape of dangerous things kept at one’s peril. 
(2) Non-performance of a common law duty not arising 
out of the possession of property, e.g. : 
A sheriff’s refusal to enforce execution. 
(3) Non-performance of a statutory duty. 
(4) Non-performance of a contractual duty. 
This is either : 
(a) Assumpsit. Non-performance of an 
promise made for a consideration ; 
(b) Debt or Detinet. Non-payment of a fixed sum of 
money due for executed consideration ; 
(c) Covenant. Non-performance of a promise made 
under seal. ° 
(5) Non-performance of an obligation of trust under- 
taken without receipt of any consideration. 

Now in these five different cases English Law struggled 
slowly towards making Nonfeasance actionable by one device 
or another. Modes (1) (2) and (3) are now actionable in 
Tort, but (3), the non-performance of a statutory duty, 
is even yet only actionable as a civil wrong, when it fulfils 
two conditions ; it must cause special damage to the plaintiff, 
and the Act must have been intended to create a priviligium 
for the special benefit of a limited class of persons to which he 


executory 


belongs. Mode (4) is actionable in contract, but it became 
actionable by stages: first Covenant, then Debt, finally 
Assumpsit. Mode (5) is only actionable in Equity. 


II].—Tue ActionaBitity oF NONFEASANCE. 

The blind process by which the Common Law struggled 
painfully and laboriously towards rendering Nonfeasance 
actionable is extremely interesting. In the case of Tortious 
Nonfeasance, a beginning was made by applying the action 
of TRESPASS-ON-THE-CaSE, wherever a person used his property 
in a manner injurious to his neighbour. But even this remedy 
was very incomplete. It required supplementation both by 
statute and by equity. The Common Law refused to give 
any right of action against the tenant in actual possession of 
land for mere permissive waste as distinct from voluntary 
waste, 1.¢., Non-feasance ,as opposed to Malfeasance and 
Misfeasance. But the Statute of GLouvcesTeR, of course, set 
this right, as between landlord and tenant. As between 
tenant-for-life and remaindermen, however, no common law 
remedy even yet exists: Castlemaine v. Craven, 22 Viney’s 
Abridgment, 522, plea 11; In re Cartwright, 1889, 41 Ch. D. 
532; In re Freeman, Deburn v. Newman, 1908, 1 Ch. 28. 
In the burning of buildings and in other spheres than waste, 





lingering relics of the old rule still exist, although the exemption 
of occupiers of houses for liability for damage done by an 
accidental escape of fire—which we believe to be a common 
law exemption, only re-declared by the famous Statute of 
6 Anne, c. 3l—is believed by many jurists to have been 
created by that statute. If so, it is a singular reversal by 
statute of a tendency which every other statute was 
extending in exactly the opposite direction. 

In the case of contract, we need not go over the trite 
ground covered by every book on legal history, which explains 
how breach of an executory contract only became actionable 
first, by the fiction of Malfeasance Assumpsit, then by that 
of Misfeasance Assumpsit, and finally by the frank acceptance 
of Nonfeasance Assumpsit as a valid form of writ. What 
is much less understood, however, is that the action of Assump- 
sit, itself, only went through phases which the older actions 
of Dest and CovENANT, actions to recover fixed amounts of 
money, had in their time undergone. Debt [=Debet= 
Detinet] grew out of Detinue, by the fiction that, if A owes B 
ten pounds for the price of an ox sold and delivered, then A is 
detaining B’s property, 7.¢., the ox, i.e., the ten pounds which 
are the equivalent of the ox. Gradually Detinet became 
converted into Debet, and the fiction became forgotten. And 
Covenant seems to have undergone a similar evolution. 
The covenantor was deemed to be detaining a sum of money 
which had become the property of the covenantee. 

As regards the fifth mode of Nonfeasance, non-performance 
of a gratuitous trust, even here the Common Law made a 
heroic effort to find a remedy. “Trust or Confidence ” 
was deemed to be a good consideration for a contractual 
promise. If A promises B to spend in a certain way a sum 
given him gratuitously by B, there is here a good contract. 
For (1) there is a promise by A ; (2) there is a consideration for 
the promise, namely, “ trust or confidence ”’ reposed in A by B; 
(3) this consideration moves from the promisee, B; therefore 
there is a contract between A and B which B can enforce. 
This view seems to follow clearly from Lord Hotrt’s famous 
judgment in Coggs v. Barnard, 2 Smith’s Leading Cases. 
But the defect of this for practical purposes is that only B 
can enforce this highly fictitious contract, not the beneficiaries 
for whose benefit B intended the trust. Hence no common 
law extension of the doctrine of Nonfeasance succeeded in 
enforcing a trust as between beneficiary and trustee; this 
was reserved for the jurisdiction in Equity by the Chancellor. 
But one cannot help feeling that, if the Chancellor had held 
his hand, the rule in Coggs v. Barnard might have been 
pushed a little further by the common law courts, and a 
beneficiary might have been allowed to sue as an assignee of 
the settlor. If the benefit of the contractual promise trans- 
ferred to him thus had only come about, the Common Law 
could have dealt with trusts and there would have been no 
opportunity for the Chancellor to push in the somewhat 
arbitrary remedies of Equity. 

Here we must take leave of what is surely a most fascinating 
speculation. Could the Common Law, by the simple plan we 
have outlined in the last paragraph, a plan quite on the very 
lines along which it was painfully groping its way, have 
assumed jurisdiction over trusts, there would never have come 
into existence distinctions between legal and equitable estates. 
There would have been no Statute of Uses, no equitable liens, 
no doctrine of notice, no shifting and springing uses, no separate 
use of married women, in fact, none of the more familiar 
interests known in the Chancery Division. Common Law 
bailments would have taken their place. There would probably 
not have arisen the ancillary equitable jurisdiction with 
its remedies of injunction and specific performance. Lastly, 
we may note that the scheme of the Birkenhead Act, namely, 
the use of “terms ” as means of effectuating trusts, is a simple 
development of the old common law attempt to make 
“ bailments ”’ effect the same purpose. 

Nove. DIss&isiN. 
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Estoppel by Recitals. 

THE familiar rule that parties to a deed are estopped by 
recitals in the deed, unless and until a recital is shown to have 
been erroneous and inserted by mistake, met with a very 
remarkable application at the hands of the Judicial Committee 
in Ontario and Minnesota Power Company, Limited v. The King, 
1925, A.C. 196. The recital in this case did not appear in a 
deed, but in an Order in Council. The party taking advantage 
of the recital and also the party bound by it were not exactly 
parties to the Order in the same sense as there are parties to a 
deed. But they were indirectly parties thereto, for one was 
the Crown, by the authority of which all Orders in Council are 
issued, and the other was a statutory company which obtained 
under the Order the statutory powers which it had exercised 
and in connection with the exercise of which the circumstances 
occurred out of which the point of law emerged. These 
circumstances, fortunately, can be briefly narrated. 

In 1873 the Salteau Ojilbeway Tribe of Indians, settled on 
extensive reserves in Ontario, which they had enjoyed ever 
since the Proclamation consequent upon WOLFE’s conquest of 
Canada in 1763, entered into a Treaty with the Crown by 
which they surrendered these reserves to the Province of 
Ontario, subject to adequate provision of lands being made for 
them by the Dominion Government. The effect of this and 
similar surrenders of native lands was considered by the Privy 
Council in St. Catharine's Milling & Lumber Co. v. The Queen, 
1888, 14 A.C. 46. It was held that the beneficial interest in 
the lands surrendered vested completely in the Province, but 
that the Dominion Legislature retained the right to legislate 
in respect of those lands for the benefit of the Indians. As a 
result of this decision, in 1894 the Provincial Government of 
Ontario and the Dominion Government of Canada obtained 


statutory powers from their respective Legislatures to enter | 


into an agreement regulating the rights of the Indians and of 
the Province in these lands. And in 1915 the Legislature of 
Ontario passed a statute which gave effect to most of the 
provisions contemplated by the agreement. 

Now twenty years ago, in 1905, the Government of Ontario 
made a Crown grant of a considerable portion of the lands 
formerly part of this tribal reserve. The grantees undertook 
as a part consideration of the grant to make a dam and other 
ancillary works upon a river connected with a lake bordering 
on the actual lands which had been provided for the special 
use of the Indians out of the transferred reserves. These 
lands passed into the hands of the ONTARIO AND MINNESOTA 
Power Company, Limitep. The terms of the Crown grant 
were confirmed by a Dominion statute in 1905. This 
Dominion Act gave power to the Dominion Government to 
regulate certain matters arising out of the grants, and this 
was done by an Order in Council of the same year, 1905. 
This Order in Council recited (erroneously) that the corporation 
was liable under the incorporating statute for all damage 
arising out of works constructed under its statutory powers, 
and then went on to authorise the construction of, inter alia, 
a dam across the river just referred to. There was in fact no 
such provision as to the company’s liability in its statute of 
incorporation. 

Well, the company, in pursuance of its statutory powers, 
as defined by the Order in Council, proceeded to build a dam 
across the river in order, of course, to procure a supply of 
water-power. This dam caused the level of the water in the 
lake to rise. In consequence the lands reserved for Indian 
user were flooded and damaged. The Crown gua Dominion 
Government claimed damages as trustee for the Indians 
against the company. There were differences of opinion in the 
lower Courts of Canada, but the Supreme Court held that the 


company was liable to pay for the damage done because of | 


the recital to that effect in the Order in Council, and this 
judgment—subject to a slight variation which is not material 
to our present purpose—has been affirmed by the Judicial 
Committee. 


Obviously there are two rather different points which arise 
out of a case like this. The first concerns the general common 
law: what exactly is the liability for damage caused by 
authorized works which rest upon a statutory undertaker ? 
The second affects only the special powers of the undertaker 
in question: has he been subjected to any special liabilities 
or granted any special privilegia by his statutory authorization 
which are modifications of the general rule as to liability ? 
Both of these points had to be considered in the present case, 
and both were decided adversely to the statutory undertaker. 
It was held (1) that the Company’s authority to construct 
works did not authorize them to construct these works in such 
a way as to flood the neighbouring lands, 1.e., they were not 
authorized to commit a nuisance ; (2) that under the recital 
in their special Act they were bound to make compensation 
for damage done by flooding; and (3) that since they had 
taken the benefit of the Order in Council which contained this 
erroneous recital they were estopped from alleging it to be 
incorrect and must assume also the burdens accompanying 
the benefits. 

As regards the first of those questions, the general rule of 
law is now tolerably well-understood. Prima facie, every 
person who used his own property in such a way as to disturb 
his neighbours in the enjoyment of theirs is a nuisance-feasor 
and liable in damages. The construction of works on one’s 
own land from which water escapes to flood that of a neighbour, 
indeed, is the typical case of such a nuisance: Rylands v. 
Fletcher, 1868, L.R. 3, H.L. 330. But a statute may authorize 
the construction of the works which result in the nuisance. 
If that is so, three possible variations of the law may arise. 
First, the statute may expressly or by necessary implication 
authorize the nuisance; in that case there is an absolute 
authorization and no liability for the nuisance: Vaughan v. 
Taff Vale Railway Co., 1860, 5 H. & N. 679, where it was held 
that statutory powers to run locomotives authorized the 
running of them in such a way that the sparks set fire to 
neighbouring crops, a result partially modified in the special 
case of railways by the Railway Fires Act, 1905. In the second 
place, the statute may authorize the works provided they are 
constructed with all proper care and skill; in this case the 
undertaker is not liable for mere nuisance, but is liable if 
there is negligence in addition to nuisance : Penny v. Wimbledon 
Urban District Council, 1899, 2 Q.B. 72. And there exists also 
the third possibility: the statute may authorize the works 
provided no nuisance results, but may not authorize a nuisance 
even if negligence is completely absent: Rapier v. London 
Tramwdys Co., 1893, 2 Ch., 588. In such case the undertaker 
must use his statutory powers at his peril, just as any land- 
owner uses his common law powers over his land at his peril. 
All the statutory authority does is to confer on him powers 
he would not otherwise possess, but he is subjected to the 
same restraints in the exercise of those powers as would have 
bound him had he acquired them without invoking the assist- 
ance of the statute. The Ontarian Dam Case is clearly an 
example of the third class, unless there is something in its 
special Act to elevate it into either of the higher classes, and 
the courts held that there was not any such privilegium. 


The second question concerns the effect of the recital in the 
Order in Council. Assuming this for the moment to be binding, 
what is its precise effect in law on the statutory powers of the 
undertaker ? The recital sets out that he is bound by his 
charter of incorporation (a private statute) to make compensa- 
tion for damage done in the construction of the works. This 
statutory .obligation, it would seem, not only makes the 
undertaker liable for nuisances, but renders him liable for 
damage done by acts which per se might not be nuisances but 
which result from the construction of his works; ¢@.g., it is 
submitted, if an overwhelming flood occurs, in which case at 
common law he could successfully plead vis major, but here, 
it is suggested, his statutory obligation to pay damages might 
render him liable even in such a case. If, then, the recital is 








ho 
Co: 


sid 
of 

of 

It. 
em 
feu 
anc 
in | 
div 
Edi 
tith 
app 
the 
ena 
186: 
com 


bee 


Cha 


or 0 


Si 
then 
alter 


(S 


Th 
agen’ 
accey 
grant 


the 











Feb, 21, 1925 


THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 


[Vol. 69) 361 








a aeEnenteaeaT 


binding, there- would appear to be a clear liability to pay 
compensation for damage done by flooding. 

The third question, however, is perhaps the most important ; 
it is the one discussed in our opening paragraphs. How far is 
a party to an Order in Council bound by erroneous recitals 
therein? The reply given by the Privy Council is that he 
cannot both approbate and reprobate ; if he takes the benefit 
of the Act he must likewise assume its burden ; therefore the 
undertaker is here bound by his recital. This imposes on him 
an obligation to make good damage done by flooding of which 
his works are the causa proxima ; and therefore he is subject 
to this liability. 

PONTIFEX. 








Readings of the Statutes. 
The Conveyancing (Scotland) Act, 1924. 


V.—INFEFTMENT AND REGISTRATION OF SASINE. 


In the previous articles of this series it has been explained 
how in 1874 there finally came into existence those forms of 
Conveyancing which for half a century, until the enactment 
of the Conveyancing (Scotland) Act, 1924, made fairly con- 
siderable alterations, have been the very core and substance 
of Scottish systems of transferring title to land. The style 





this done, a warrant of registration was drawn up just as 

where the deed itself was to be registered ; only the warrant 

authorized the registration of the notarial instrument and 
not of the deed. The form of this notarial instrument was 
prescribed in Sched. J of the Titles to Land Consolidation 

(Scotland) Act, 1874. It ran as follows :— 

“ At——there was by [or on behalf of] A B of Z 
presented to me, notary public subscribing, a disposition 
granted by CD of Y and dated by which disposition 
the said CD sold alienated and disposed to the said AB 
and his heirs and assignees, heritably and irredeemably, 

“All and Whole [description of lands conveyed] 

“‘ Whereupon this instrument is taken in the Lands of— 
—X Y Z [description of notary public] in the terms of the 
Titles to Land Consolidation (Scotland) Act, 1868, 

“In witness whereof etc.” 

On the other hand, if the Feu-Charter does not contain any 
of the four classes of description of the lands mentioned above 
but merely an identification of them by designation in more 
general terms or by a reference not in statutory form, the 
grantee did not have open to him both of those above methods, 
namely “ Recording ” and “ Expeding,”’ but only the second 





| method. The notarial instrument in this case is contained 
| in Sched. H of the Titles to Land Consolidation (Scotland) 


| Act, 1874. 


It is somewhat longer than the form given above, 


_ and space forbids its transcription here. 


of the Modern Feu-Charter was set out in the last article. | 


It now remains to consider the machinery which has to be 
employed by the grantee of a Feu-Charter to complete a 
feudal title in his person under this modern system of Convey- 
ancing. This is done by having the Feu-Charter recorded 
in accordance with a certain procedure in the appropriate 
division of the General Register of Sasine deposited at 
Edinburgh. Prior to 1871 it was also possible to record 


appropriate to each county, but since 3lst December, 1871, 
the use of this Register has been discontinued by virtue of an 
exactment to that effect in s. 8 of the Land Registers Act, 
1868. Two methods of dealing with deeds, each of which is a 
completion of the title derived thereunder, exist, which may 
be called Recording and Expeding the Feu-Charter respectively. 


RECORDING OR EXpEDING A FrEvu-CHARTER. 


It should be noted that even where a feudal conveyance 
still contains a Precept of Sasine although presented to be 


| recorded after 1874, it is not necessary to follow the old pro- 


} 


cedure and have an Instrument of Sasine drawn up; the 
Precept can be disregarded and the modern procedure of 
completing title adopted in its stead. On the other hand, the 
older procedure was theoretically still possible until very 


| lately in such cases ; of course in practice it was obsolete. 
titles in what was known as the Particular Register of Sasine | 


REGISTRATION OF SASINE. 


In connection with the completion of titles by Registration 
of Sasine, which in Scotland is technically called “ the Taking 


| of Infeftment,” several general principles of importance 
| are required to be borne in mind. 


A fuller description of 


| these will be found in “‘ Green’s Encyclopedia of Scots Law,” 


| possible here. 


The first of those methods, that of “ Recording” the | 
Charter, is applicable only where the Feu-Charter contains one | 


or other of the four following matters :— 
(1) A general description of the lands feued ; or 
(2) A particular description of the same ; or 
(3) A description of them by statutory reference ; or 
(4) A description of them by general name in terms of 


s. 13 of the Titles to Land Consolidation (Scotland) Act, | 


1868. 

Supposing some ene of those four descriptions to appear, 
then the grantee proceeded to complete his title in the following 
alternative ways :— 

(a) A warrant of registration was drawn up in the form of 


Sched. H, No. 1, of the Titles to Land Consolidation | 


(Scotland) Act, 1868. This warrant ran as follows :— 
“* Register on behalf of A.B. [designation] in the register 
of the county of C [or counties of D, E, F, etc., if the 
lands were in more than one county] [or burgh of X ete., 
where the lands were held by burgage tenure]. 


“«(Signed) A B [or CD, WS. Edinburgh, Agent etc.]” | 


This warrant could be signed either by the grantee or his 
agent. In accordance with the warrant, the Charter was 
accepted at the Registry and docketed as in favour of the 
grantee, 


(B) An alternative method was this. Instead of recording 


the actual Charter the grantee could “ expede ” and record | 


a notarial instrument in his favour in the same appropriate 
division of the Generali Register of Sasines, In order to get 


2nd ed., vol. 5, pp. 317-320; only the briefest summary is 
These points are :— 

(a) All deeds, and, indeed, writings of any kind can only 
be recorded in the Register of Sasine when there is produced 
a warrant of registration in the appropriate statutory form 
signed either by the grantee or his agent. 

(B) Writs affecting land held btrgage prior to 1874 are 
recorded in the Low Burgh Register of Sasine, not the 
General Register ; and writs affecting Paisley lands held by 
a peculiar tenure known as “ booking tenure ” are recorded 
in the Paisley Register of Booking. 

(c) The General Register of Sasine in Edinburgh and the 
Particular Registers of Sasine seem to have been established 
so long ago as 1617 ; but it was not until 1693 that a statute 
expressly declared all “ infeftments ” (¢.¢., transfers of title) 
to have priority in title according to the date and priority 
of registration. The Land Registers Act of 1868 abolished 
the particular register for each county after 1871. 

(pv) The Land Registers Act, 1868, thenceforth regulated 
registrations and applied thereto the following principles :— 

(1) The writs applicable to each county are entered ina 

separate series of presentment books, are minuted in a 

separate series of minute books, and are engrossed in a 

separate series of register volumes in the order of 

presentment. ; 
(2) Writs applicable to land in two or more counties 
have to be separately entered as above in every one of the 
particular divisions applicable to each of those counties. 
(3) Writs transmitted by post for registration, if in 
proper order, are acknowledged and entered in priority 
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in accordance with the times of their arrival at the 

Registry. But if two relating to the same land are 

received by the same post, they are entered as having 

been presented contemporaneously. 
(4) Errors in the presentment of writs for entry do not 
invalidate them when actually recorded. 

(z) Where errors have occurred in documents presented 
for record and actually recorded, it is competent to correct 
the errors and then present the document once more for a 
fresh registration. 

(F) Instruments once registered are not challengeable 
for erasures unless fraud is proved. 

(a) Properly verified extracts of deeds duly registered 
have the same effect as legal testimony which the deeds 
themselves would have. RvsrIic. 
(To be concluded.) 








A Conveyancer’s Diary. 


Those conveyancers, if any such there be, who imagine that all 
difficult questions as to the priority amongst 
equities can be avoided under a system of 
registering land title should read carefully 
the very remarkable case of Great West 
Permanent Loan Company v. Friesen and 
others, 1925, A.C. 208. This was decided 
last October by the Judicial Committee on appeal from the 
Court of Appeal of the Canadian Province of Saskatchewan ; 
there had been no intervening hearing by the Canadian 
Supreme Court. Since the case arose out of a land registration 
system resembling that introduced into Australia by the 
famous TorrRENS Act more than half-a-century ago, the 
Judicial Committee very appropriately left the task of drawing 
up its judgment to Sir ADRIAN Knox, ex-Chief Justice of the 
Commonwealth High Court, who is a member of the Privy 
Council. And that learned judge in fact applied to the case 
a rule elaborated in the leading Australian case, Barry v. 
Heider, 1914, 19 Commonwealth Law Reports 197, which 
otherwise would scarcely have been considered an authority 
on a point of Canadian Law. This reliance on an Australian 
decision to elucidate a Saskatchewan statute illustrates in a 
remarkable way the work done by the Judicial Committee in 
securing uniformity of law where the subject-matter is in 
substance the same, throughout all the great width of the 
Empire. 


Equities under 
a Registration 
of Titles 
System. 


One minor point which only incidentally arose in the case 
may be disposed of first. It concerns the 


The Com- very interesting question as to when an 
pletion of act of registration has in fact been completed 
Registration. under the systems of Canada and Australia, 


or indeed of any system involving registra- 
tion of titles. Section 23 of the Land Titles Act of Saskatchewan, 
1920, provides for the entry of transfers in the receiving book 
of the Land Titles Office ; s. 25 goes on to provide that after 
this entry and after inspection these transfers shall be entered 
in the day book or journal of the office ; finally s. 27 enacts 
that after consideration and approval by the responsible 
officer the transfers shall be entered in the register itself on 
the folio which constitutes the existing certificates of title 
under the provisions of the statute. Now, in the Great West 
Permanent Loan Company Case, supra, certain transfers and 
mortgages had in fact been sent in for registration. All had 
been duly entered in the receiving book. Some had reached 
the stage of entry in the day book. But not one had been 
entered in the actual register when threatened legal proceedings 
stayed further dealings with them at the Land Office. The 
court held, in these circumstances, that there had been no 
actual registration of the titles. For the registration was not 
yet complete. Entry in receiving book and day book are mere 
preliminary steps, little more than acknowledgment of the 











receipt of the documents ; it is the folios of the register alone 
which possess the magic power of making a bad title good. 
The result is, of course, that the documents in question lost 
the statutory privilege accorded to registered documents. 
They became merely unregistered instruments. Sothe question 
arose as to the nature and effect upon the legal estate of 
securities or transfers which purport to be executed in 
unregistered documents of title. 
In order to consider the issue thus raised it is essential to 
state very briefly the facts of the case. 


Complex Certain owners of land in Saskatchewan 
Chains of were duly registered under the Land 
Equities. Titles Acts, and held the certificates of 


title. They contracted to sell the land, 
executed transfers in due course, and deposited these transfers 
with trustees, who were required by the terms of the contract 
as between vendor and purchaser to retain the certificates 
until the purchasers had paid a fixed proportion of the purchase 
price ; it was shown on the face of the transfer that at the 
date of their execution this money had not been paid. Since the 
purchasers required money to carry through the scheme of 
purchase, they asked the trustees to hand them the transfers ; 
this was done in some cases, and the purchasers thereupon 
mortgaged the land comprised in the transfers. They merely 
assigned by way of security whatever interest they themselves 
had in the land by virtue of the unregistered transfers. The 
trustees, it was held, had notice of the non-completion of 
payment and therefore committed a breach of trust in handing 
the documents to the purchasers. The mortgagees, however, 
had no notice of this breach of trust, and acted without 
negligence. After payment by the purchasers of the sum 
due under the original agreement of sale between vendor and 
purchaser, the mortgagees applied to the court for an order 
that they were entitled to have their mortgages registered. 
It was held that they were so entitled. 

Now, under a system not involving registration as an 
essential to the completion of title, the rights of the parties 
under this rather complex chain of successive interests would 
be fairly clear. The vendors are and remain possessed of the 
legal estate. The deposit with the trustees of the title deeds 
gives those trustees merely an equitable estate. This they 
can assign to a third party for good consideration who thereby 
acquires an equity to call for the equitable estate vested in 
the trustees, who hold it for their beneficiaries, the purchasers. 
But for the trustees’ notice of the breach, such an assignment 
by them would be good against all the world; but in view of 
their breach it is only good in favour of an assignee who 
(1) gives good consideration, (2) takes without notice, and 
(3) acts without negligence. The purchasers, of course, do 
not satisfy those tests, and here any direct title by assignment 
would break down. But the mortgagees do satisfy the test. 
Therefore, their inchoate equity to call for the trustees’ 
equitable interest in the purchasers’ unregistered equitable 
interest gives a perfectly valid title of some kind. 

But of what kind? Clearly the trustees’ interest passes 
to them free of any defect due to the trustees’ own notice of 
breach of trust. It passes to the mortgagees by virtue of the 
doctrine of estoppel; there has been a “ representation ” by 
the trustees that the money requiring to be paid had been 
paid (the lease of the deposited transfers is an implied repre- 
sentation of this sort) on the faith of which the mortgagees 
altered their position by lending them money; therefore 
they take the trustees’ interest by estoppel. But once the 
part purchase price stipulated for as a condition precedent 
to passing of the title and release of the deposited transfers 
has actually been paid, the equitable interest of the trustees 
matures into an immediate right to call for the legal estate. 
Such would be the rule in England in the case of an unregistered 
system. And of course in a country where registration pre- 
vails, the mortgagees’ right to call for the legal estate is a 
right to get on the register ; and so the Privy Council held. 

MorTMAIN. 
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Res Gestz. 


There are circumstances attending a contract which may 
make time the essence of the contract ; just 


Time the so, likewise, there are in criminal law, 
Essence of the offences of which “time” is an essential 
Crime. ingredient. One of those is burglary ; 


another is housebreaking ; yet another is the 
offence, under s. 28 (2) of the Larceny Act, 1916, of “ being 
found by night, without lawful excuse, in possession of house- 
breaking implements.” This is a very serious offence ; indeed, 
the same section imposes a maximum penalty of ten years’ 
penal servitude where the prisoner has been previously 
convicted, either of the same offence or of any felony. ‘‘ Night ” 
is defined by s. 46 (1) of the same statute as “ the interval 
between nine o’clock in the evening and six o’clock in the 
morning of the next succeeding day.” 


Now, where a person is indicted for this offence, it is essential 
to prove four separate and distinct elements of the offence ; 
first, that he was “in possession of housebreaking implements,” 
secondly, that his possession was “‘ without lawful excuse ” ; 
thirdly, that he was in possession of those implements “ by 
night ’”’—the definition of “night” being that given above, 
namely, between 9 p.m. and 6 a.m.; and, lastly, that he was 
“found in such possession.” Since these four ingredients 
are essentials of the offence, it follows that the trial judge 
must direct the jury so as to point out to them the necessity 
of each of those essentials being present before they may 
convict. Of course, such direction is only important when any 
doubt exists as to presence of any one of those elements ; 
@ conviction will not be quashed by the Court of Criminal 
Appeal merely because a direction has been omitted when such 
omission made no real difference. But a direction actually 
given which leaves the necessity of all these elements in 
doubt is a bad direction; it is, therefore, quite likely to be 
quashed, where there is a possibility of a miscarriage of justice, 
on the ground of mis-direction. 


This result actually happened in the recent appeal of Rex 
v. Harris, 1925, W.N. 8, which came before the Court of 
Criminal Appeal, on the 16th of December last. Here a 
prisoner had been convicted at Chelmsford Assizes of the 
offence just described. The facts were these. A police officer 
on duty near the Western Esplanade, Westcliff, just after 
9 p.m.—according to his evidence as to the hour—saw two 
men sitting in a shelter; they had something on the seat 
between them which they appeared to be trying to conceal. 
He asked what it was, and they at once ran away. It turned 
out to be a rope ladder and a jemmy. The prisoner was 
caught before he had gone far; a struggle followed; he was 
then taken to the police station, which was 1,283 yards away, 
i.e., three-quarters of a mile. They reached the police-station, 
according to the police evidence, about 9.17 or 9.18 p.m. 
Obviously, it is almost incredible that the discovery, the 
struggle, the arrest, and the march to the station of a reluctant 
prisoner, could have taken place in less than twenty minutes. 
Presumably, therefore, the police officer was mistaken in 
supposing that he found the men just after 9 p.m., it must 
have been a little before that hour. At any rate, this point 
should have been put clearly to the jury in the summing-up, 
for it is vital to the existence of the offence. But at the trial 
the judge gave this direction :—“ It does not matter whether 
or not it was 9 p.m., when the officer saw the men in the shelter. 
The point to which you must direct your minds is the time at 
which the police officer, having arrested the man, took him 
back to the shelter and there for the first time discovered 
the housebreaking implements. If that was after 9 p.m., 
then I tell you, as a matter of law, that that was the moment at 
which he was found in possession of the things.” Such a 
direction is almost patently wrong, since after the man was 
dragged back to the shelter, it was the policeman, not he, who 





had assumed possession of the ladder and jemmy. Obviously, 
this mis-direction cannot stand, and the Court of Criminal 
Appeal very properly quashed the conviction. 


This seems so obvious that the reader will probably wonder 
how a careful judge went wrong in such a 


Physical case. The judge was Mr. Justice RigBy 
Possession and Swirr, whose knowledge of criminal law 
Constructive justly commands confidence, and who is 
Possession. usually keen to see all that can be advanced 


on behalf of the accused. On this occasion 
he seems to have been led astray through confounding “physical 
possession ”’ with “‘ constructive possession.” The “ possession 
by night” required by the Larceny Act must clearly be 
“* physical possession ” ; a criminal statute must be construed 
strictly, and in the absence of something in the Act itself, no 
one ought te expand “ physical possession ” into “ construc- 
tive possession ” where the result is to extend the classes of 
acts which become criminal within the orbit of the statute. 
But in the Forgery Act, 1913, s. 15 defines “ possession ” for 
the purposes of that statute in such a way as to include “ con- 
structive” as well as mere “ physical” possession! This 
definition is natural enough in the Forgery Act, because persons 
who possess documents of value do not usually remain in 
constant physical custody of them; it is much safer not to 
carry them about on one’s person ; they are therefore generally 
locked up in safes or desks or drawers. But very different 
considerations apply to the custody of the sort of implements 
which house-breakers use. And in any event, the peculiar 
definition of one criminal statute cannot be transferred to 
another statute with a different subject-matter, unless the 
Legislature expressly so directs. Mr. Justice Riepy Swirt, 
in his notes on the case, drew the attention of the Court of 
Criminal Appeal to this section of the Forgery Act ; presum- 
ably, therefore, it was this which led him to adopt his erroneous 
construction of s. 28 (2) of the Larceny Act, 1916. 


Incidentally, in the case of Rex v. Harris, supra, Lord GORDON 
Hewakt, in delivering the judgment of the 


Arraignment Court of Criminal Appeal, went out of his 
before Jury way to condemn an incidental step in the 
on several trial which is said to occur sometimes even at 
Indictments. the Central Criminal Court. The prisoner 


was charged under two indictments, one 
alleging the substantive offence for which he was convicted, 
and the other alleging the subsidiary charge that within seven 
years of a previous conviction for shop-breaking he had been 
found at Westcliff, waiting for an opportunity to commit burglary. 
This second indictment, of course,” was necessary, because 
under s. 28 (2) (a) of the Larceny Act, 1916, conviction for the 
substantive offence following on the subsidiary one, leads to 
an increase of the maximum penalty. But it appeared on the 
appeal, according to counsel for the defence, whose statement 
was accepted as correct by the Court, that the prisoner had 
actually been arraigned before the jury which was to try him 
on both indictments; he pleaded “ Not guilty” to the first, 
and then was called on to plead to the second. Obviously, to 
an alert jury, such a procedure discloses the existence of a 
previous conviction, and therefore is most objectionable in 
principle. As a matter of fact, juries are by no means always 
very alert to notice such details when they come out in what 
they deem to be mere formal and archaic ceremonials, such as 
arraignment ; but, nevertheless, there is always a danger of 
some juryman, keener than his fellows, noticing it and drawing 
their attention to it. Therefore Lord Gorpon HEwart 
expressed his strong disapproval of the practice. A prisoner, he 
said, who has pleaded “ Not guilty ” to one indictment should 
not be invited to plead to another indictment in the presence 
of the jurors who are to try him on the first charge. Obviously, 
different considerations apply to a plea of “ Guilty.” 


Haseas Corpus. 
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Curia Parliamenti. 
Last week Parliament re-assembled after the brief adjourn- 
ment for the Christmas Vacation, but not 


The Opening very much indication has been given so far 
Week. of the work likely to be undertaken by the 

House in the comi gs sion. There were 
no sensational measures promised in the King’s Speech, and, 


apart from the Consolidation Bills, there was nothing of 


exceptional interest to lawyers. It so happens that all the legal 
advisers of the Cabinet, Lord Cave, Sir Dovcias Hoae and 
Sir THomas INSkIP, are cautious and moderate men whose 
motto might almost be Quieta non movere: no one expects from 
any of them the initiation of sweeping measures. Lord Cave 
has never been considered a very hearty supporter of the Law 
of Property Act, 1922 ; indeed, the delayed commencement of 
the Act was in the first instance the result of his criticism in 
the House of Lords. Since then he has loyally supported his 
predecessor s fait accompli ; but it is not gene rally believed 
that his heart isin it. There is accordingly a growing opinion 
amongst lawyers who actually sit in the House of Parliament 
that the present is an exceptionally favourable moment for a 
concentrated effort to secure drastic curtailment of the changes 
in the Birkenhead Act, or at any rate a much longer postpone- 
ment of their commencement. A concerted attack, inspired 
by knowledge and pushed home with resolution, might easily 
do wonders in the way of securing concessions, since the 
law officers and the Lord Chancellor can scarcely oppose very 
whole-heartedly bills they are not supposed to regard with any 
very deep devotion. 

Although lawyers in the House do not countenance attacks by 
private members upon judges, whether such 
attacks are straightforward motions or are 
concealed behind the chevauz-de-frise of 
questions, there was a general sympathy ia 
the House with the disapproval implied in a 
question put on Monday of Sir Ernest WILD’s unfortunate 
To comment 


The Recorder’s 
Charge in the 
Hobbs’ Case. 


slip in his charge to the Grand Jury a week ago. 
adversely on outside parties in a charge to the Grand Jury is 
not usual, and as Lord Hewarr remarked in court on dis- 
charging a rule nisi against the Evening News for contempt 
it is unusual for a judge at the Old Bailey to suggest that the 
subject of an indictment before the Grand Jury is guilty ; 
the Grand Jury’s task is confined to sceing whether there 
exists a primd facie case against the prisoner. The incident 
has revived an otherwise dying movement amongst lay 
members of the House to secure the abolition of Grand Juries. 
Many members regard these as useless and cumbrous 
anachronisms which serve no serious purpose, and only afford 
occasion to the less discreet judges to express in charges to 
Grand Juries their private opinions on matters of legal and 
political interest. The average member of the House is quite 
convinced that judges should abstain from setting forth in 
public any opinions except in their summing up of actual cases 
they are engaged in trying; and then their opinions should 
be confined to matters directly in issue. ° 


Lawyers are naturally interested in anticipating the tasks 
likely to be undertaken by the Legislature 


The Tasks within this Session which have special 
before contact with the practice of the Law. The 
Parliament. Consolidation Bills, of course, fall into this 


category, and also the Administration of 
Justice Bill, the provisions of which are discussed in “* Current 
Topics,” as well as the Home Secretary's Borough Councillors 
(Alteration of Numbers) Bill. So do measures proposing to 
amend the Bastardy law and the matrimonial law as between 
husband and wife ; and one of these is likely to be considered 
by Parliament. So also are measures to define and regulate 
the powers of trade unions; as everyone is aware there is 
likely to come before the House of Commons a private 


obligation to pay political levies unless they expressly 
intimate their desire to pay the same. At present the law 
gives power to a trade union to levy on its members a con- 
tribution towards a political fund, provided that any member 
is excused from this levy who significs his unwillingness to 
pay. It is alleged that this requirement imposes an invidious 
obligation on the dissentient members, and that they scarcely 
dare to avail themselves of it. The proposed change would 
alter the ‘* onus,” to use an analogy from the law courts ; the 
assenting member must signify his assent before he can be 
charged, and the dissentient is excused from communicating 
his dissent. Another “ group” Bill presented by Mr. Suaw 
deals with the important problem of “ Co-partnership.” All 
these proposals call for important changes in the law, and it 
will be very interesting to watch the action taken by Parliament 
in each case. 
The text of this Bill, which, as stated above, is presented by 
the Home Secretary, has now been published. 


The Borough The chief clause runs: “ The powers of 
Councillors dividing boroughs into wards and altering 


wards, conferred by s. 30 of the Municipal 
Corporations Act, 1882, as amended by the 
Municipal Corporations Act, 1893, shall be 
extended so as to include power to alter the number of coun- 
cillors of a borough and, in the case of a borough divided into 
wards, to apportion or alter the apportionment of the 
councillors among the wards, and accordingly a petition may 
be presented by the council of a borough under that section 
as so amended praying for an alteration of the number of 
councillors of the borough, either with or without a division 
of the borough into wards, or an alteration of the number cr 
boundaries of the wards; and for the purposes of any such 
petition and the proceedings thereon the provisions of the said 
section shall apply with the necessary modifications, and in 
particular with the modification that in the case of a borcugh 
not divided into wards the Order in Council fixing the number 
of councillors of the borough shall take effect from such date 
as may be specified therein, and s-ss. (3) to (15) of the said 
section shall not apply.” 
A passing reference must also be made to the 

of the Co-partnership Bill which is 
The Co-partner- supported by two well-known barristers, 
ship Bill: Sir H. NreLp and Mr. MacquistTEn. It has 
Provisions. for its object the facilitation of co-partnership 

between labour and capital by statutory and 
othe: companies. The Bill provides for the formation of a body 
to be called the Industrial Co-partnership Commissioners, to 
consist of five members—one appointed by the Trades Union 
Council, one by the Federation of Employers in British 
Industries, one by the Labour Co-partnership Association, one 
by the President of the Board of Trade, and one, who shall be 
chairman, by the Chancellor of the Exchequer. After the 
passing of the Act any company carried on for profit and 
incorporated by Act of Parliament or Royal Charter, or 
registered under the Companies Acts, 1908 to 1917, may make 
provision by a scheme to be submitted to the Commissioners 
for the division of its profits between the capital and labour 
employed. Every such scheme shall provide for the payment 
to all employés, in addition to any share in the profits, of wages 
not less than the rates commonly paid in the district ; for 
fixing a basic rate of a upon capital invested in the 
business, such basic rate to Kear relation to the risks involved 
in the business; for the irivestment of some part, not being 
less than one-half, of the employé’s bonus in the capital of the 
company ; and that the employé’s bonus shall not be liable 
to forfeiture for any legal act or omission of the employé. 
Companies entering into the scheme, it is provided, shall pay 
income-tax at three-quarters of the rate ordinarily charged, 
and stamp duties for the issue of capital at half the rate in 
force. 


(Alteration of 
Numbers) Bill. 


terms 





member’s bill releasing members of trade unions from the 


Macna Carta. 
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CASES OF HILARY SITTINGS. 
Court of Appeal. 


Borley v. Ockenden. No.1. 12th February, 1924. 


WoRKMEN’S COMPENSATION—ACCIDENT WHILE DOING PRO- 
HIBITED ACT—ACT DONE “‘ FOR THE PURPOSES OF AND IN 
CONNECTION WITH HIS EMPLOYER’S TRADE OR BusiNzEss ”— 
Act OutTsIpE Score or EMPLOYMENT—WORKMEN’S Com- 
PENSATION Acts, 1906 and 1923. 


Under s. 7 of the Workmen’s Compensation Act, 1923, which 
enables compensation to be recovered for a serious accident arising 
even out of an unauthorized or prohibited act of the workman, 
the act done must be in the course of the workman's employment, 
and the section does not apply to an act which, although in con- 
nection with the employer's trade or business, was not part of the 
workman’s employment, was done at the workman’s own home, 
and at atime when the employer could have no control over his 
services. 

Appeal from a decision of the Judge at Wandsworth County 
Court. 

The applicant, Borley, was a boot finisher in the employ- 
ment of the respondent, Ockenden. In order to qualify 
himself for the better work of boot repairer he was in the habit 
of taking home boots, left with Ockenden for repair, and 
repairing them at his own home and in his ewn time. 
Ockenden heard of this practice, and forbade him to take home 
any more boots. He continued to do so, however, and while 
so working was injured by striking his eye with an awl. 
Section 7 of the Workmen’s Compensation Act, 1923, provides 
that “ For the purposes of the principal Act ” (the Workmen’s 
Compensation Act, 1906) “‘ an accident resulting in the death 
or serious and permanent disablement of a workman shall be 
deemed to arise out of and in the course of his employment 
notwithstanding that the workman was at the time when the 
accident happened acting in contravention of any statutory 
or other regulation applicable to his employment, or of any 
orders given by or on behalf of his employer, or that he was 
acting without instructions from his employer, if such act was 
done by the workman for the purposes of and in connection 
with his employer’s trade or business.” Upon a claim for 
compensation the county court judge made an award in favour 
of the applicant, on the ground that he was repairing boots 
“ for the purposes of and in connection with ” the respondent’s 
trade or business. The respondent appealed. The court 
allowed the appeal. 

Pottock, M.R., reviewed the law as existing before the Act 
of 1923, and said that the object of s. 7 was to remove the 
three previous defences of the employer, namely, that the 
workman was acting in defiance of a regulation, statutory or 
otherwise ; that the act done was against his employer’s 
orders ; that it was without the employer's instructions. Yet 
it seemed that the act done by the workman must still be in 
the course of his employment, and to say that compensation 
could be recovered on the sole ground that the act was for the 
purposes of and in connection with the employer’s business 
was to ignore the important earlier part of the section. 
Moreover the findings showed that the main object of the 
applicant was to develop his own skill, and not to further the 
employer’s business. 

ScruTron and Sareant, L.JJ., delivered judgment to like 
effect. Lord Justice Scrutton said that the scope of s. 7 
seemed to be confined te cases where the workman was doing 
something which he was primd facie employed to do. Here 
the work was not the applicant’s employment, was done 
at a time when the employer was not paying him, and at a 
place where the employer had no control over his services. 

CounseL: Cave, K.C., and G. J. Paull, for appellant ; 
Caswell, for respondent. Souticirors: Kingsley Wood, 
Williams & Co., for appellant ; A. E. Pratt, for respondent. 

{Reported by G. T. WarTrigLD-Hayes, Barrister-at-Law.) 
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High Court—Chancery Division. 
The Magadi Soda Co. Limited. Eve, J. 12th February. 


CoMPANY—ScHEME OF ARRANGEMENT—PETITION FOR 
SANCTION OF CoURT—APPOINTMENT OF TRUSTEES FOR 
DEBENTURE-HOLDERS—DUTIES OF sUCH ‘TRUSTEES— 
RECEIVER. 

Trustees for debenture-holders cannot so long as the mortgagor 

company is a going concern be properly regarded as free from the 

salutary checks attaching to purchases by trustees from their 
cestui que trust. 


This was a petition by the provisional liquidator to sanction 
a scheme of arrangement. The scheme had been approved 
generally, but objections had been raised at the hearing by a 
Mr. Pennell to the appointment of the British Trusts Associa- 
tion Limited as trustees for the debenture-holders, they be‘ng 
the same trustees as had acted for the old company. The 
petition now came on again on this question. 


Eve, J., said that before dealing with the case in detail 
he would dispose of the argument that trustees for debenture- 
holders so long as the company was a going concern might 
properly be regarded as free from the salutary checks which 
attached to purchases by a trustee from his cestui que trust. 
No valid grounds had been advanced in support of such a 
distinction, nor could it be countenanced. Such trustees 
were in no different position from other trustees, except that, 
unlike many other trustees, they were remunerated for their 
services, and the conduct of the trustees was controlled by the 
same rules, subject to the same restrictions and measured by 
the same standards as were applied to other fiduciary agents. 
A receiver not only filled a fiduciary position towards the 
debenture-holders, but his appointment pre-supposed that he 
would discharge his duties with punctilious rectitude ; he was 
by his office absolutely disqualified from purchasing the 
interests of anyone towards whom he stood in a fiduciary 
position. As to the trustees, the rules and restrictions might 
be stated as follows: (1) They could not purchase the interest 
of a cestui que trust if the purchase conflicted with their 
duties; (2) in all cases of such purchase it was incumbent 
on the trustees to establish that there was no fraud or con- 
cealment and no advantage taken of information acquired 
in the fiduciary capacity, that the cestui que trust had the fullest 
information and was in a position to negotiate on equal terms, 
and that the purchase price was adequate. Honourable men 
making an honest mistake had no concern to obliterate the 
tracks by which they travelled, to assume disguises calculated 
to conceal identity, or to cast about for non-existent motives 
for their actions. Their policy was to conceal nothing, and 
to court, not to obstruct, investigation. Those who adopted 
different tactics could not complain if they were esteemed at a 
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different value, and his lordship declined to appoint the British 
Trusts Association trustees for the debenture-holders, who were 
indebted to Mr. Pennell for the courage with which he had 
exposed the irregularities. 

CounsEL: Simonds, K.C., and Bischoff 7 Bennett, K.C., 
and Vaisey; J. BE. Harman; Dighton Pollock. Soxicrrors : 
Slaughter & May; Peter Thomas & Clark ; Cameron, Kemm 
and Co. ; Sutton Ommaney & Olive: . 

[Reported by 8S. BE. WiLLIaMs, Barrister-at-Law.' 


Tomlin, J. 


In re Kuypers: Kuypers v. Kuypers. 


23rd January. 


Witt—BeEQuest oF SHARES IN ComMpANY—REORGANIZATION 
oF CAPITAL—ALTERATION OF Riguts—IssvuE OF ADDITIONAL 
Futty Patp SHares—Errect on BEQUEST. 


Where it was provided as part of an arrangement for reorganiza- 
tion of the capital of a company that a new lot of shares should 
be issued, and that certain old share s should be converted into the 
new lot with reduced rights, and that “ the holders of such old 
shares shall have issued to them in respect of each such old share 
an additional new share fully-paid out of the company s reserves.” 

Held, that a gift of certain of the old shares by description 
did not pass the additional shares, although the rights in respect 
of the old shares had been altered. 


In re Slater, 1907, 1 Ch. 665, applied. 


This was an originating summons which raised the question 
whether a legatee to whom certain shares had been bequeathed 
for life was entitled during his life to the dividends and income 
on other shares issued by the company in exchange for 
these during the testatrix’ lifetime. The testatrix by 
her will bequeathed 600 fifteen per cent. cumulative preferred 
ordinary shares of £1 each in Lever Bros. Limited on certain 
trusts. These shares had a preferential right to a dividend of 
ten per cent. and in a winding up to payment of the capital 
and arrears of dividend. They conferred no further right to 
participate in the profits or assets. In 1920, Lever Bros. 
Limited reorganized the capital of the company by issuing 
20,000,000 eight per cent. cumulative “A” preference shares 
and by converting (inter alia) the fifteen per cent. cumulative 
preferred ordinary shares into shares of this class. It was 
a part of the arrangement that the holders of the fifteen per 
cent. cumulative preferred ordinary shares should receive in 
respect of each share held by them an additional fully-paid 
eight per cent. cumulative “A” preference share, such shares 
being subscribed and paid for out of the company’s reserve 
funds. 

Tomuin, J., after stating the facts, said: The principle 
applicable in this case was laid down by Lord Cozens-Hardy 
in In re Slaters, 1907, 1 Ch. 665, at p. 672, in these words: 
“ Where is the thing which is given? If you cannot find it 
at the testator’s death it is no use trying to trace it unless 
you can trace it in this sense, that you find something which 
has been changed in name and form only but which is sub- 
stantially the same thing.” It seems to me that in the 
present case the gift took effect as to the original shares only 
which were still in existence, though changed in name and 
possessing only reduced rights. The other shares are entirely 
new shares subscribed and paid for out of reserve, and the 
fact that those allotted to the testatrix were allotted as part 
of the arrangement and in view of the alteration in the rights 
of the original shares does not justify my coming to the 
conclusion that they are part of the original holding. I must 
declare that the gift takes effect as to the 600 original shares 
and no more. 

COUNSEL : 
SOLICITORS : 


Metcalfe; W. E. Vimon, and J. V. 
Gasquet, Metcalfe & Walton. 


[Reported by L. M. May, Barrister-at-Law.] 


Nesbitt. 


| Clearing Office (Enemy Debts) Cases 


Direction der Disconto-Gesellschaft ] United States 
v. United States Steel Corporation ; Supreme Court, 
Public Trustee and Others. 26th January, 1925, 


TREATY OF VERSAILLES—ENEMY Desprs—PUuBLIC TRUSTEE’s 
CLaim TO ENEMY PROPERTY—SHARES OF AN AMERICAN 
CORPORATION—SHARE CERTIFICATES DEPOSITED IN ENGLAND 


Where the English Public Trustee, acting under authorization 
of English Law, including the Treaty of Versailles and the Enemy 
Property Orders made thereunder, has seized in England share 
certificates actually deposited in England, giving title to rights 
in an American Corporation, such shares being the property of 
alien enemies, 

Held, that such seizure by the Public Trustee gives him a good 
title to the shares which will be recognized and enforced by 
American Courts, notwithstanding that the United States is not 
a party to the Treaty of Versailles or the Enemy Property Orders 
made thereunder. 

Facts.—Two suits on the equity side were commenced in 
the American Federal Court for the Southern District of New 
York, and thence carried on appeal to the Supreme Court. 
Each suit claimed a declaration that the plaintiff was entitled 
to one hundred shares of the U.S. Steel Corporation Stock, 
which were also claimed by the English Public Trustee, on the 
ground that they were the property of enemy aliens vesting in 
him under the Treaty of Versailles and the Orders made 
thereunder. The company refused to recognize the plaintiffs’ 
claims. The plaintifis being two German corporations, one 
maintaining a regular branch in the City of London, at the 
outbreak of the Great War each owned certificates for one 
hundred shares in the United States Steel Corporation, a New 
Jersey corporation. In all cases the registered owners of the 
shares as they appeared on the books of the Steel Corporation 
and in the certificates issued were domiciled and residents in 
England and British subjects, being brokers or the like, in 
whose name it is the practice there as in the United States to 
register shares which are to pass from hand to hand by 
delivery. Each certificate was endorsed in blank, that is to 
say, the power of attorney to transfer the shares on the back 
of the certificate was signed by the registered holder, no name 
being inserted as attorney in the blank space left for that 
purpose. The plaintiffs had purchased the certificate outright, 
and the plaintiff, the Disconto-Gesellschaft, still held them 
in its London branch. The plaintiff, the Bank fiir Handel, 
had pledged those which it owned with an English banking 
house @n a running account. Shortly after the beginning of 
the war Parliament passed a statute called The Trading with 

the Enemy Act, which among other matters enacted that an 
existing public corporation, known as the Public Trustee, the 
defendant herein, should be empowered to seize and acquire 
title to the property of all enemy aliens within the realm. 
The provisions of this statute and its amendments need not 
be detailed, nor the action of the Public Trustee under it, 
except to say that in pursuance of the powers so vested in 
him, and of certain orders of the Board of Trade, he took the 
certificates into his possession, complying with whatever 
formalities were necessary to perfect his title in accordance 
with the laws of England. It is his title so established which he 
asserted in this case and whjch was the reason for the refusal of 
the United States Steel Cérporation to register the shares in 
the plaintiffs’ names. The question, therefore, is whether the 
title of the Public Trustee by capture is good against enemy 
owners when the property consists of shares in a New Jersey 
corporation, when the registered shareholders were subjects 
of Britain, and had endorsed the certificates in blank, and 
when the certificates had been physically reduced to possession 
in the United Kingdom by the Public Trustee. 
Decision.—Mr. Justice Holmes delivered the opinion of the 
| Court. These are bills in equity in similar form each raising 
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the same question. In each the plaintiff is a German corpora- 
tion and the interested defendants are the Public Trustee, an 
English corporation sole appointed to be custodian of enemy 
property during the late war, and the United States Steel 
Corporation. Each plaintiff claims one hundred identified shares 
in the Steel Corporation and seeks to be declared owner of the 
same, to have new certificates issued to it and the outstanding 
certificates cancelled on the books of the Corporation, and to 
recover past dividends declared but unpaid The cases were 
submitted by them upon an agreed statement of facts, and the 
District Court, after a discussion that leaves nothing to be 
added, dismissed the bills. The decree declared the Public 
Trustee to be entitled to the shares and directed the Steel 
Corporation to issue new certificates to his nominee on 
surrender of the old ones properly endorsed, 300 Fed. Rep. 741. 

As is usual with shares which it is desired to deal in abroad, 
these shares were registered by tens on the Steel Corporation’s 
books in the name of some well-known broker or the like 
domiciled in England, and the assignment and power of 
attorney to transfer the shares printed on the back of the 
certificate was signed by the broker in blank, so that the 
certificate passed from hand to hand. The Disconto-Gesell- 
schaft had bought a hundred shares and held the certificates 
thus indorsed in its London branch. The Bank fir Handel 
had bought the same number and pledged them with an English 
banking house in a running account. On 27th March, 1918, 
an order of the Board of Trade in pursuance of statutory 
powers purported to vest in the Public Trustee the rights of 
the Disconto-Gesellschaft to the shares and the right to take 
possession of the documents of title. On 30th April, 1917, a 
similar order had been made as to the Bank fiir Handel’s 
stock. The Public Trustee thereupon seized the certificates 
in London as was regular and lawful under the laws of England 
while the war was going on and freed the pledged securities 
from the lien upon them by a sale of other stocks. He claims a 
title confirmed by the Treaty of Berlin and the Treaty of 
Versailles. 

The plaintiffs set up that a decree recognising his title 
would deprive them of their property without due process 
of law. The appellants starting from the sound proposition 
that jurisdiction is founded upon power, overwork the 
argument drawn from the power of the United States over the 
Steel Corporation. Taking the United States in this con- 
nection to mean the total powers of the Central and the State 
Governments, no doubt theoretically it could draw a line of 
fire around its boundaries and recognise nothing concerning 
the corporation or any interest in it that happened outside. 
But it prefers to consider itself civilized and to act accordingly. 
Therefore New Jersey, having authorised this corporation, like 
others, to issue certificates that so far represent the stock that 
ordinarily at least no one can get the benefits of ownership 
except through and by means of the paper, it recognises as 
owner anyone to whom the person declared by the paper to be 
owner has transferred it by the indorsement provided for 
wherever it takes place. It allows an indorsement in blank, 
and by its law as well as by the law of England an indorsement 
in blank authorises anyone who is the lawful owner of the 
paper to write in a name, and thereby entitle the person so 
named to demand registration as owner in his turn upon the 
Corporation’s books. 

But the question who is the owner of the 
depends upon the law of the place where the paper is 
It does not depend upon the holder’s having given value 
or taking without notice of outstanding claims, but upon the 
things done being sufficient by the law of the place to transfer 
the title. An execution locally valid is as effectual as an 
ordinary purchase: Yazoo & Mississippi Valley R. R. Co: v. 
Clarksdale, 257 U.S. 10. The things done in England 
transferred the title to the Public Trustee by English law. 
If the United States had taken steps to assert its paramount 
power, as in Miller v. Kaliwerke Aschorsleben Aktien-Gesell- 
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schaft, 283 Fed. Rep. 746, a different question would arise that 
we have no occasion to deal with. The United States has 
taken no such steps. It therefore stands in its usual attitude 
of indifference when title to the certificate is lawfully obtained. 
There is no conflict in matter of fact or matter of law between 
the United States and England, and therefore Baker v. Baker, 
Eecles & Co., 242 U.S. 394, does not apply. We deem it so 
plain that the Public Trustee got a title good as against the 
plaintiffs by the original seizure that we deem it unnecessary to 
advert to the treaties upon which he also relies or to the 
subsequent dealings between England and Germany showing 
that both of those nations have assumed without doubt that 
the Trustee could sell the stock. We think it unnecessary also 
to repeat what was said in the court below as to the possibility 
of the United States making a claim at some future time. 

CounseL: Alfred K. Nippert, John Wilson Brown III 
and John Weld Peck, for Appellants; Kenneth B. Halstead 
and William Averell Brown, for Appellee, United States 
Steel Corporation; Frederic R. Coudert, Howard Thayer 
Kingsbury and Mahlon B. Doing, for Appellees, Public 
Trustee, ef al. 








Cases in Brief. 

| Chancery Division. Mr. 
J Justice Tomlin. 20th 
January, 1925. 


Royal Institute of British 
Architects v. Hindle. | 


Monoroty—Ricut to Usk Designatory LETreRs—UsER 
BY AN UNAUTHORIZED PERSON—PASSING OFF—PROTECTION 
or Ricur AGAINST INFRINGEMENT—INJUNCTION. 
Where by use and custom certain, designatory letters have 

become generally known as those employed by the members 

of a close corporation within an otherwise open profession 
any member of that profession who adopts these letters 
without authority from that corporate body is guilty of 

* passing off,” and is liable to be restrained by injunction. 
Facrs: The profession of architecture is an open profession 

in England, which can be practised by any person who chooses, 

without the licence of any authority. Unlike the professions 
of a dentist or a veterinary surgeon, it is not protected by 
statute or restricted to members of any professional institution. 

But an institute possessing a Royal Charter exists which 

endeavours to promote the status and increase the efficiency 

of architects. It refuses to admit architects unless they 
satisfy certain personal, professional, and educational tests 
similar to those found in the protected professions. Its 
associate members use the designatory letters, “ A.R.1.B.A.” 
which are only obtained by architects who satisfy the Institute 
that they are qualified to practise as such. The public-at- 
large recognise the letters as descriptive of members of the 

Institute, and assume that any architect who uses them is 

a member, and therefore that his professional competence 

and qualifications are vouched for. 

In this case the defendant had been representing that he 
had passed the examination of Associate of the Royal Institute 
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of British Architects, and had added the letters “ A.R.LB.A.” | Hall’s International Law. Eighth Edition by Dr. Pearce 


after his name. By so doing he had obtained a contract of 
employment by Mr. Halstead Best at a salary of six guineas 
a week for five years, who had taken him into his employment 
in the belief that he was a member of the plaintiff institute. 


| 


Owing to the manner in which he did bis work, the employer | 


became doubtful whether he could be a member of the institute, 
and ultimately he discovered that he was not. It was not 
the first time that the defendant had attempted to pass 
himself off as an Associate, and, in the circumstances, the 
Institute asked for an injunction. 

Decision.— Mr Justice Tomlin granted the injunction. 

CounsEL : for the plaintiffs, Mr. Whinney. The defendant 
appeared in person. Soxicrrors: Messrs. Markby, Stewart 
and Wadesons. 








The Solicitors’ Bookshelf. 


Yearly County Court Practice, 1925. Two vols. Twenty- 
ninth edition by Epcar Date and R. E. SHELLEY, Barristers- 
at-Law, with a chapter on Costs by J. Errineton, Registrar 
of the Carlisle County Court. Butterworth & Co. 35s. net. 
Practitioners of twenty years’ standing can recollect when 

Messrs. Butterworth & Co. first acquired and brought out the 

old ‘‘ County Court Practice ” of the late G. Pitt-Lewis, K.C. 

It was then a somewhat old-fashioned, although cleverly- 

written guide; and neither it nor its publisher’s companion 

volume, “‘ The Yearly Supreme Court Practice,” were in those 
days regarded as at all serious rivals to the better-known 

“Annual” Practices. But with each succeeding year the 

Yearly Practices have been improved both in quantity and in 

quality, until now there is nothing to choose between these two 

rival series either in fullness, thoroughness, accuracy or 
methodical arrangement. Some practitioners prefer one, 
some prefer the other. It is a matter of personal taste. And 
everyone knows the proverb De Gustibus non est Disputandum. 

The present edition naturally includes an important addition 
to the text, the County Court Fees Order, 1924. This is 

printed at p. 1159 of the first volume. It forms, of course, a 

complete table of fees applicable to all proceedings, with a few 

rare exceptions. Like previous editions, the present collects 
in its first volume the more important jurisdiction of the 

High Court, i.e., its general small debt, etc., jurisdiction and 

that arising under its Admiralty jurisdiction and the statutory 

duty to act as arbitrator in Workmen’s Compensation disputes. 

Volume II deals with the special jurisdiction which arises 

out of a large number of miscellaneous enactments. These, 

surely, ought now to be consolidated and embodied in a new 
comprehensive County Court Act. It is only necessary to add 
that this edition has been prepared with the same care as its 
predecessors. The first ten editions took the form of 

“* Archbold’s County Court Practice’; the next three that of 

Pitt-Lewis ; and the last sixteen have been known by the 

present names, ‘‘ The Yearly Practice.”’ - 


Legal Decisions Affecting Bankers. Vol. III. Edited 
and Annotated by Sir Joun R. Pacet, Bart., K.C. Blades, 
East & Blades, Ltd. 7s. 6d. net. 

Reports on Tax Cases. Vol. IX, Part I, No. 489. 
Majesty’s Stationery Office. 6d. net. 

His bank overdraft and the demand of the tax collector are 
matters which combine to give sleepless nights to the average 
hard-pressed man of the middle classes in these times of the 
post-bellum commercial slump. Therefore we note together 
the appearance of the third volume of “ Paget’s”’ banking 
reports, which cover the years 1911-1924, and No. 489 of the 
Tax Cases Reports, which is concerned exclusively with 
Eadie v. The Commissioners of Inland Revenue, a case of interest 
to those fortunate married women whose income renders them 
liable to super-tax. Both publications are carefully printed 
in readable type—a matter of great importance in law reports. 


His 


Hicerns, K.C. Oxford Clarendon Press. 

The Renascence of International Law. Grotius Society 
Publication No. 3. By Manrrep Natuan, K.C. Sweet 
and Maxwell]. 10s. net. 

The Geneva Protocol of 1924. By Sir Joun F. Wits, 
K.C., C.B.E. George Allen and Unwin, Ltd. 1s. net. 
These three publications, the first of them a lengthy treatise, 

the second an essay dedicated to the Institute of International 

Law, and the third merely a brief pamphlet explaining in 

about eighteen short pages the scheme of the recent Geneva 

Protocol—the object of which was to make practical arrange- 

ments by which the Powers which are members of the League 

of Nations can carry out their obligations to continue in the 

“Covenant ” appended to the Treaty of Versailles, 1920, to 

assist in repressing an aggressive war—may fitly be reviewed 

together, since the essay and the pamphlet are simply con- 
cerned with a proposition and a detail respectively from the 
great subject-matter with which the treatise is concerned. 
Hall’s “ International Law,” of course, has long been the 
standard text-book in English academic use. Dr. Pearce 
Higgins, who advised the War Cabinet in its blockade problem 
during the Great War, is the foremost academic authority of 
the day in England upon International Law. It is therefore 
fitting that this post-bellum edition of Hall should be entrusted 
nto his hands. He, in fact, also brought out the last edition, 
that of 1917; but so much water has run under the bridge 
since then that a new edition, commenting inter alia on all 
the results of the Treaties of Versailles and the others which 
concluded the war, was imperatively required. He has 
executed this with the skill and learning of which his name 
is in itself abundant guarantee. Readers unequal to 
the task of grappling Hall’s monumental tissue may find it 
useful to peruse instead the more general aspects of this 
problem as summarized in Dr. NatHan’s essay, “ The 

Renascence of International Law,” the second of the books 

we are reviewing. And an idle hour may profitably be spent 

at lunch in Common Room or Hall just glancing through the 
little brochure on the “‘ Geneva Protocol.” 


The Conveyancing Guide. Notes and Forms on the Con- 
veyancing (Scotland) Act, 1924. By Joun Burns, W.S. 
W. Green & Sons, Ltd., Edinburgh. 12s. 

Legal Forms for Common Use. By J. W. Smirx and 
J. D. CassweE.., Barristers-at-Law. Effingham Wilson. 
Each of these little books may be appropriately called a 

‘* multum in parvo.” ‘The one assists the Scots practitioner by 

suggesting for his use short forms of conveyances which are 

adapted to the requirements of the Scots Conveyancing Act, 

1924; it also adds notes on the Scots Land Laws which the 

English conveyancer may occasionally find helpful in clearing 

up a difficulty as to the meaning and effect of terms in a Scots 

document. The other is a little work, which has reached an 
eighth edition, containing about 300 short precedents for 

English use. These are mostly very short, and, used with 

discrimination, may prove quite useful in a busy solicitor’s 

office. 


The National Health Insurance Act, 1924. By W. H. 

Accs, Barrister-at-Law. Sweet & Maxwell. 6s. net. 
Bain’s Apportioning Tables. In Pounds and Dollars. 

Gall & Inglis. 

War Compensation Report. Fourth Paper. His Majesty’s 

Stationery Office. 66. net. 

The Quarterly Review of the Licenses and General 

Insurance Co., Ltd. Christmas, 1924. 

In the case of the above books and pamphlets it is only 
necessary to draw attention to their publication. Mr. Aggs 
is well known as a notable and reliable commentarist on all 
sorts of Acts of Parliament. Bain’s Tables appear to the 
layman neat and useful. The other two pamphlets, of course, 
refer to matters which obviously are of more ephemeral 


' interest. 
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Law Societies. 
Sussex Law Society. 
ANNUAL MEETING. 

The annual meeting of the Sussex Law Society was held 
on Wednesday, the 11th inst., at Chichester. This is the first 
occasion in the history of the Society upon which the meeting 
has been held at Chichester, and the arrangement was made 
in pursuance of the policy recently adopted of holding the 
annual meeting in different parts of the county. 

JUDGE CANN AS GUEST. 

The proceedings commenced with a lunch at which Mr. A. C, 
Borlase (Brighton), the president, was in the chair. His 
Honour Judge Cann was able to spare time from the sitting 
of the county court to join the members at lunch, and this 
honour was much appreciated by the Society. Others 
present included the following members of the Society: 
Messrs. C. H. N. Adams (Lewes), H. G. Baily (St. Leonards), 
E. H. Blaker (Chichester), B. Bunker (Hove), L. J. D. Bunker 
(Hove), W. Carless (St. Leonards), H. 8S. Chamberlain (Bognor), 
R. W. Charles (Worthing), W. Cockburn (Brighton), T. W. 
Cutts (Bognor), J. I. Eager (Horsham), R. H. Gaby (Hastings), 
G. E. Hart (Uckfield), B. F. Meadows (Hastings), J.W. Parker 
(Worthing), G. H. Boyce Peters (Chichester), H. B. Piper 
(Worthing), H. L. Staffurth (Bognor), E. H. Staffurth 
(Petworth), F. B. Stevens (Brighton, hon. secretary), S. 
Thornely (Horsham), F. B. Tompkins (Chichester), G. A. 
Tyacke (Chichester), and L. F. M. Williams (Brighton, hon. 
librarian). 

In addition to Judge Cann there were the following guests : 
Messrs. G. T. Apps, J. W. Loader Cooper, C. E. H. Longcroft, 
J. E. Moxon, and J. E. Wannop (all of Chichester), John 
Burder (Lewes) and H. W. Rowsell (Brighton). 

The President proposed the health of his Honour, who made 
a suitable reply, emphasizing the good relations which existed 
between himself, as judge for the Sussex circuit, and the legal 
profession throughout the county. 

APPOINTMENTS FOR 1925. 

The annual business meeting followed. The balance sheet 
for 1924 shewed a small deficit balance owing to the expenses 
in connection with the Society’s new library at 147, North- 
street, Brighton. 

The following appointments were made for 1925: President, 
Mr. Henry Layton Staffurth (Bognor) ; Hon. Treasurer, Mr. C. 
Somaers Clarke ; Hon. Secretary, Mr. F. Bentham Stevens ; 
Hon. Librarian, Mr. L. F. Montague Williams; General 
Committee, Messrs. H. G. Baily (Hastings), A. A. Baines 
(Brighton), B. Bunker (Hove), H. Cane (Brighton), G. F. 
Donne (Brighton), H. J. Hillman (Lewes) and 8S. T. Maynard 
(Burgess Hill). The Chairman and Secretary of the District 
Societies at Hastings, Worthing and Eastbourne are, if 
members of the County Society, ex-officio members of the 
General Committee. 

Reference was made to the desirability of a district com- 
mittee or association being formed for Chichester and neigh- 
bourhood, and the new President (Mr. Henry Layton Staffurth) 
warmly supported the idea. It was left to the solicitors at 
Chichester to take the necessary steps to form a district 
association. 

Several new members were elected, and the number of 
members now exceeds 200. The Society is the iargest County 
Society in England, and one of the largest provincial societies, 
being exceeded only by societies in a few of the largest cities 
in the North of England, such as Manchester, Liverpool and 
Sheffield. 

THE NEW PRESIDENT. 

Mr. Staffurth, the new President of the Society, has been 
a member since 1884, and is well known throughout West 
Sussex for his work on the West Sussex County Council and 
other bodies, and also in connection with diocesan affairs. 
He is also Chairman of the Bognor Urban District Council, 
and has had a long experience in public work. 

Certified Accountants. 

The results of the December, 1924,examination of the London 
Association of Accountants have now been published; 893 can- 
didates presented themselves for examination. For the prelim- 
inary there were twenty-one examinees, of whom nine passed 
and twelve failed ; 392 sat for the intermediate examination, 
185 passed and 207 failed ; whilst of the sixty-nine who sat 
for the final examination thirty-three passed and thirty-six 
failed. In section 1 of the final examination 183 sat, of whom 
119 passed and sixty-four failed ; and in section 2 of the final 
examination 228 presented themselves, of whom ninety passed 
and 138 failed. Taking the figures as a whole of the 893 
candidates examined 436 passed and 457 failed. 








EQUITY AND LAW 


LIFE ASSURANCE SOCIETY, 


18, LINCOLN’S INN FIELDS, LONDON, W.C.2. 
ESTABLISHED 1844. 
DIRECTORS 
Chatrmaa—ir Richard Stephens Taylor. 
L. W. North Hickiey, Esq. 

Alexander Dingwali Bateson, Esq., K.C. | Sir John Roger Burrow G 
Bernard E. H. Bircham, Esq. Arohibald Herbert James, 
Rdmund Church, Esq. | Allan Ernest Messer, > 
—s any ee A Ee, pg Ll ire D.C.L. 

Mitton Crook en, ea B. Rivington, 

The Rt. Hon. Lord Danesfort. The Hon. Sir Charles Russell, Bart., K.C.V.0. 
Sir Robert William Dibdin. Sir Francis Minchin Voules, C.B B.E. 
The Rt. Hon. Lord Ernie, P.C., M.V.O. | Charles Wigan, Esq. 


FUNDS EXCEED .- - £5,578,000. 
All classes of Life Assurance Granted. bavne H Lite and Endowment Assurances 
without profite, at exceptionally low rates of prem! 
Ww. P. PHELPS, M anager. 





Companies. 
The Temperance Permanent Building Society. 
The report of the Temperance Permanent Building Society 
for 1924 has been issued. The amount advanced during the 
year was £812,823, being £145,041 more than in any previous 
year. The amount secured on mortgage at the end of the 
year was £2,219,242, being an increase of £443,520. Not- 


withstanding the increase in the value of properties, over 
83 per cent. of the securities are for sums not exceeding £500. 
There are only five properties exceeding £3,000, and none 


reaching £5,000. There are no properties in possession to 
schedule and no accounts where the repayments are twelve 
months in arrear. There is therefore no entry in any part 
of the schedule. The average amount secured on each 
mortgage is £325. 


‘ 








Legal News. 
Obituary. 
DEBENHAM.—On the 15th February, at Finchley, Emily 
Colston, widow of 8S. J. Debenham, solicitor, of Hampstead, 
aged 68. Australian papers, please copy. 


Appointments. 


The Lord Chancellor has appointed HERBERT 
JELF, Esquire, to be a Master of the Supreme 
Judicature, Chancery Division. 

Lord Chancellor’s Office, 

House of Lords, 8.W.1. 


WILLIAM 
Court of 


Obiter. 

Mr. Claude Peter, 73, has resigned his position as town 
clerk of Launceston. Cornwall, after forty years’ service. He 
was appointed in succession to his father, and his youngest 
son, Mr. Stuart Peter, will succeed him. 

Mr. Harold Barker, Solicitor, of Hill Crest, Carleton, 
Pontefract, of the firm of Messrs. Moxon & Barktr, Solicitors, 
Ropergate, Pontefract, left estate of the gross value of £7,839 


SCHOOL OF LAW. 


SURVIVAL OF THE Moor. 


The first term of the year of The Law Society's School of Law 
has now commenced, and it is of interest to note that on 
the 28th inst. there is to be a moot for discussion by the 
students upon a point of law in a case of libel. Only at long 
and irregular intervals has a moot taken place in connection 
with this particular school. It is a very old institution which 
at one time figured in the regular curriculum of each of the 
Inns of Court, but now it survives only at Gray’s Inn. Harvard 
University, United States of America, however, places great 
value upon the moot, and makes it a part of the regular legal 
training. 

The subjects to be dealt with in the new course will be, for 
intermediate students, public law, crimes, criminal and civil 
procedure, the general course, and the outline of accounts and 

bookkeeping. The subjects for final students will be equity, 
and procedure in the Chancery Division, and private inter- 
national law, followed by criminal law and divorce, and 
practice in the King’s Bench Division. There will also be 
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special courses for those intending to read for the honours 
examination, in law of contract, and conveyancing. A new 
course on Roman law will be commenced for the intermediate 
LL.B. degree of the University of London ; and a course on 
elementary equity will be taken for students enrolled under 
the exemption order, which, under certain conditions, enables 
students to be admitted as solicitors after four years’ service 
under articles. 

Two special lectures, open to students and members of the 
Society, on ‘‘ The Preparation and Working-up of a Brief,”’ 
were delivered at the Society’s Hall, the first by the Principal, 
on Monday, 12th January, and the second by Mr. J. M. Gover, 
K.C., on Tuesday, 13th January. Lord Justice Atkin took 
the chair at the first lecture, and the vice-president of the 
Society (Mr. Herbert Gibson) at the second.—Daily Telegraph. 


TRAVELLING WITHOUT A TICKET. 


Described as ‘‘ of independent means,” Gladys Vivian, a 
young woman, whose address was given as the Sherborne 
Hotel, Upper Bedford-place, appeared at Tower Bridge, before 
Mr. Fry, recently, in answer to a summons for travelling on 
the L. and S.W. Section of the Southern Railway without 
having previously paid her fare and with intent to avoid 
payment. She pleaded ‘‘ Not Guilty ” as she said she had no 
intention to defraud. 

Mr. Connolly, for the railway, said that on Ist December 
the defendant said at Waterloo that she had lost her ticket. 
She had joined the train at Vauxhall and offered to pay the 
fare from there. The guard of the train, however, said he had 
seen her in the train at Clapham Junction Next day she 
called and admitted that she had joined the train at Surbiton 
with a first-class ticket to Raynes Park and had travelled the 
rest of the journey without a ticket. 

A fine of 10s. was imposed, and the defendant was ordered 
to pay 20s. costs.—Times. 


YPRES MEMORIAL CHURCH FUND. 

By kind permission of the Dean of Westminster, a recital 
and service was held in Westminster Abbey on Monday, 
the 16th inst., in aid of funds for the above Church. 

At 6 o’clock a Sacred Pianoforte Recital was given by 
Miss Fanny Davies, and at 6.30 the service commenced. 

Mr. Nicholson’s special choir of 200 voices kindly con- 
sented to assist in what must have been a most impressive 
and memorable service. 

Admission to reserved seats was limited to ticket-holders, 
and donations towards the fund should be made to Mr. 
EK. F. Knapp-Fisher, Solicitor, Receiver-General, Westminster 
Abbey, S.W.1. 








Court Papers. 
Supreme Court of Judicature, 
ROTA OF REGISTRARS IN ATTENDANCE ON 
Date. EMERGENCY APPEAL CounT Mr. Justice Mr. Justice 
Rova. No. 1. Eve. ROMER. 
Monday Feb. 23 Mr. Jolly Mr. Bloxam Mr. Jolly Mr. More 
Tuesday ...... 24 More Hicks Beach More Jolly 
Wednesday.... 25 Synge Jolly Jolly More 
Thursday...... 2 Ritchie More More Jolly 
Friday ; Bloxam Synge Jolly More 
Saturday ..... 28 Hicks Beach Ritchie More Jolly 
Mr. JUSTICE Mr. Justice Mr. Justice Mr. Justice 
ASTBURY}. LAWRENCE, RUSSELL, TOMLIN. 
Monday Feb. 23 Mr. Hicks Beach Mr. Bloxam Mr. Synge Mr. Ritchie 
Tuesday ...... 24 Bloxam Hicks Beach Ritchie Synge 
Wednesday.... 25 Hicks Beach Bloxam Synge Ritchie 
Thursday... ... 26 Bloxam Hicks Beach Ritchie Synge 
Friday 27 Hicks Beach Bloxam Synge Ritchie 
Saturday...... 2 Bloxam Hicks Beach Ritchie Synge 


VALUATIONS FOR INSURANCE.—It is very essential that all Policy Holders shoula 
have a detailed valuation of their effects. Property is generally ve: Yr 
iosured, and in case of loss insurers suffer accordingly. DEBENHAM 8TORR & 
(LIMITED), 26, King Street, Covent Garden, W.C.2, the well-known thatte! valuers and 
auctioneers (estab! over 100 years), have a staff of expert Valuers, and will be glad 
te advise those desiring valuations for any purpose. Jewels. plate, furs, furniture, 
works of art, bric-A-brac aspeciality. [ADvr.) 


A UNIVERSAL APPEAL. 


To LAWYERS: For A POSTCARD OR A GUINEA FOR A MODEL 
ForM oF BEQUEST TO THE HOSPITAL FOR EPILEPSY 
AND PARALYSIS, MAIDA VALE, W. 


THE MIDDLESEX HOSPITAL. 
WREN CALLED UPON TO ADVISE AS TO LEGACIES, PLEASE DO NOT 
FORGET THE CLAIMS OF THE MIDDLESEX Hospirat, 
Wuicn 18 URGENTLY IN NEED OF FuNDs FOR Irs Humane Worx. 





| Stock Exchange Prices of certain 


Trustee Securities. 
Bank Rate 4%. Next London Stock Exchange Settlement, 


Thursday, 5th March 1925. 





MIDDLE 
PRICE. 
18th Feb. 





es 
Interest Y!“D wiry 


REDEMp. 
YIELD. TION. 





English Government Securities. | 
Consols24%  .. es we oo | 
War Loan 5% 1929-47... .. =|. | 1014 
War Loan 44% 1925-45 ee «+ | 97% 
War Loan 4% (Tax free) 1929-42 -. | LOlg 


War Loan 34% Ist March 1928 -- | 964xd 


Funding 4% Loan 1960-90 .. -- | 903 
Victory 4% Bonds (available at par for 

Estate Duty) (Average life 36 years) 94 
Conversion 44% Loan 1940-44 ‘ 
Conversion 34% Loan 1961 ee 
Local Loan Stook 3% 1921 or after .. 
Bank Stock a oe ‘ 


India 44% 1950-55 

India 34% ‘ 

India 3% .. es 

Sudan 44% 1939-73 

Sudan 4% 1974 . ° es ee 

Transvaal Government 3% Guaranteed | 
1923-53 (Estimated life 19 years) 


Colonial Securities. 
Canada 3% 1938 oe ee 
Cape of Good Hope 4% 1916-36... | 
Cape of Good Hope 34% 1929-49 oe | 
Commonwealth of Australia 43% 1940-60 
Jamaica 44% 1941-71 .. oe oe 
Natal 4% 1937 .. ae es oo | 
New South Wales 44% 1935-45 
New South Wales 4% 1942-62 .. 
New Zealand 44% 1944 
New Zealand 4% 1929 .. 
Queensland 34% 1945 
South Africa 4% 1943-63 
8, Australia 34% 1926-36 
Tasmania 3}% 1920-40 .. 
Victoria 4% 1940-60 .. 
W. Australia 44% 1935-65 


Corporation Stocks. 

Birmingham 3% on or after 1947 at 
option of Corpn. ‘ ee oe 

Bristol 34% 1925-65 

Cardiff 34% 1935 

Croydon 3% 1940-60 

Glasgow 24% 1925-40 

Hull34% 1925-55 Dae 

Liverpool 34% on or after 1942 at 
option of Corpn. es oe ee 

Ldn. Cty. 24% Con. Stk. after 1920 at 
option of Corpn. we ee oe 

Ldn. Cty. 3% Con. Stk. after 1920 at 
option of Corpn. ee oe oe 

Manchester 3% on or after 1941 on 

Metropolitan Water Board 3% ‘A’ 
1963-2003 ee ee os os 

Metropolitan Water Board 3% ‘B’ 
1934-2003 ee oe oe oe 

Middlesex C.C. 34% 1927-47 

Newcastle 3}% irredeemable 

Nottingham 3% irredeemable . 

Plymouth 3% 1920-60 .. 


English Railway Prior Charges. 


Gt. Western Rly. 4% Débenture -- | 85 
Gt. Western Rly. 5% Rent Charge .. | 103 
Gt. Western Rly. 5% Preference -. | 1024 
L. North Eastern Rly. 4% Debenture.. | 824 
l.. North Eastern Rly. 4% Guaranteed | 80} 
L. North Eastern Rly. 4% Ist Preference | 804 
- aa S _— my. 4% ew ot aa 
» Mid. & Scot. Rly. tuaran as 
L. Mid. & Scot. Rly. 4°? Preference .. | 814 
Southern Railway 4% Debenture .. | 82} 
Southern Railway 5% Guaranteed .. | 102} 
Southern Railway 5%, Preference 101 
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